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Local Review Body

West Lothian Civic Centre
Howden South Road

LIVINGSTON
EH54 6FF

25 October 2023

A hybrid meeting of the Local Review Body of West Lothian Council will be held
within the Council Chambers, West Lothian Civic Centre, Livingston, EH54 6FF
on Wednesday 1 November 2023 at 11:00am.

For Chief Executive

BUSINESS
Public Session

1. Apologies for Absence

2. Declarations of Interest - Members must declare any interests they have
in the items of business for consideration at the meeting, identifying the
relevant agenda items and the nature of their interests.

3. Order of Business, including notice of urgent business, declarations of
interest in any urgent business and consideration of reports for
information.

The Chair will invite members to identify any such reports they wish to
have fully considered, which failing they will be taken as read and their
recommendations approved.

4. Confirm Draft Minutes of Meeting of Local Review Body held on
Wednesday 30 August 2023 (herewith)

Public Items for Decision

5. Notice of Review Application No.0261/P/23 - Planning permission in
principle for the erection of house, 1 Marrfield Terrace, Uphall Station
(herewith)

6. Notice of Review Application No.0130/H/23 - Erection of a 1.9m high
timber fence and gates and formation of a gravel surfaced carpark (in
retrospect), Threemiletown Farmhouse, Threemiletown (herewith)
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NOTE For further infoirmation please contact Val Johnston, Tel No.01506
281604 or email val.johnston@westlothian.gov.uk
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January 2022 

 

 
CODE OF CONDUCT AND DECLARATIONS OF 

INTEREST (2021) 

 

 
This form is a reminder and an aid. It is not a substitute for 

understanding the Code of Conduct and guidance.  
 

Interests must be declared at the meeting, in public. 
 

Look at every item of business and consider if there is a 
connection.  

 
If you see a connection, decide if it amounts to an interest by 

applying the objective test. 
 

The objective test is whether or not a member of the public with 
knowledge of the relevant facts would reasonably regard your 
connection to a particular matter as being so significant that it 

would be considered as being likely to influence your discussion or 
decision-making. 

 
If the connection does not amount to an interest then you have 

nothing to declare and no reason to withdraw. 
 

If the connection amounts to an interest, declare it as soon as 
possible and leave the meeting when the agenda item comes up. 

 
When you declare an interest, identify the agenda item and give 

enough information so that the public understands what it is and 
why you are declaring it. 

 
Even if the connection does not amount to an interest you can 
make a statement about it for the purposes of transparency.  

 
More detailed information is on the next page. 
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January 2022 

Look at each item on the agenda, consider if there is a “connection”, take advice if 
necessary from appropriate officers in plenty of time. A connection is any link between the 
item of business and:- 

• you 

• a person you are associated with (e.g., employer, business partner, domestic 

partner, family member) 

• a body or organisation you are associated with (e.g., outside body, community group, 

charity) 

Anything in your Register of Interests is a connection unless one of the following exceptions 
applies. 
 
A connection does not exist where:- 

• you are a council tax payer, a rate payer, or a council house tenant, including at 

budget-setting meetings 

• services delivered to the public are being considered, including at budget-setting 

meetings 

• councillors’ remuneration, expenses, support services or pensions are being 

considered 

• you are on an outside body through a council appointment or nomination unless it is 

for regulatory business or you have a personal conflict due to your connections, 

actions or legal obligations 

• you hold a view in advance on a policy issue, have discussed that view, have 

expressed that view in public, or have asked for support for it 

If you see a connection then you have to decide if it is an “interest” by applying the objective 
test. The objective test is whether or not a member of the public with knowledge of the 
relevant facts would reasonably regard your connection to a particular matter as being so 
significant that it would be considered as being likely to influence your discussion or 
decision-making. 
 
If the connection amounts to an interest then:- 

• declare the interest in enough detail that members of the public will understand what 

it is 

• leave the meeting room (physical or online) when that item is being considered 

• do not contact colleagues participating in the item of business 

Even if decide your connection is not an interest you can voluntarily make a statement about 
it for the record and for the purposes of transparency. 
 
The relevant documents are:- 

• Councillors’ Code of Conduct, part 5 

• Standards Commission Guidance, paragraphs 129-166 

• Advice note for councillors on how to declare interests 

 
If you require assistance, contact:- 

• James Millar, Interim Monitoring Officer and Governance Manager, 01506 281613, 
james.millar@westlothian.gov.uk 

• Carol Johnston, Chief Solicitor and Depute Monitoring Officer, 01506 281626, 
carol.johnston@westlothian.gov.uk 

• Committee Services Team, 01506 281604, 01506 281621 
committee.services@westlothian.gov.uk  
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MINUTE  of  MEETING  of  the  LOCAL  REVIEW  BODY held within COUNCIL
CHAMBERS, WEST LOTHIAN CIVIC CENTRE, LIVINGSTON, EH54 6FF, on 30
AUGUST 2023.

Present – Councillors Danny Logue (Chair), Alison Adamson, Tony Boyle, William
Boyle and Pauline Clark

Apologies – Councillors Tom Conn and Stuart Borrowman

1. DECLARATIONS OF INTEREST

Agenda Item 6 (App No.0130/H/23) - Councillor Tony Boyle stated that he
had attended a meeting of Ecclesmachan and Threemiletown Community
Council where the application had been discussed. However, he had not
participated in the discussion nor expressed an opinion so would
participate in the item of business.

2. MINUTES

The committee confirmed the draft Minute of its meeting held on 31 May
2023 as a correct record. The Minute was thereafter signed by the Chair.

3. NOTICE OF REVIEW APPLICATION NO.0034/FUL/23

The committee considered a report (copies of which had been circulated)
by the Clerk and Legal Adviser to the Local Review Body regarding an
application to review the refusal of planning permission by the Appointed
Person for the formation of a yard for storage and sale of construction
aggregates, erection of aggregate bays, fencing and siting of welfare unit,
21 Armadale Road, Whitburn

Attached to the report were the Notice of Review and other relevant
documents including letters of representation. The documents identified
the policies in the development plan and relevant guidance that had been
referred to in the review documents.

The committee decided that the review documents in conjunction with the
site visit conducted prior to the meeting provided sufficient information to
enable the review to be determined without any further procedure.

The committee then determined the review application in terms of the
statutory test and to have regards to the development plan unless
material consideration indicated otherwise.

The Local Review Body also took account of the views expressed in the
Notice of Review documents.

Motion

To uphold the review application as the development was considered to
be in accordance with the following policies of the Local Development
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Plan (LDP); DES 1, as there would be no detriment to the surrounding
amenity; EMP2, ENV5 and ENV9 of the LDP and that it would also be
compliant with Policy 3, (Biodiversity), 23 (Health & Safety), 26 (Business
& Industry), 6 (Forestry, Woodland & Trees) and 14 (Design, Quality &
Place) of National Planning Framework 4 (NPF4). The grant of planning
permission would be subject to the conditions attached to the committee
report and would be subject to two additional conditions which was to
suppress dust by water spraying and the opening of the access point with
detail showing how the access point would be accommodated into the
private housing, the two flats and the original manse, with the wording of
the two additional conditions to be delegated to the Development
Management Manager in consultation with Transportation.

-  Moved by Councillor Willie Boyle and seconded by Councillor Tony
Boyle

Amendment

To uphold refusal of the application for the reasons outlined in the
committee papers.

- Moved by Councillor Clark and seconded by Councillor Adamson

An electronic vote was conducted. The result was as follows:-

Motion Amendment

Tony Boyle
Willie Boyle

Alison Adamson
Pauline Clark
Danny Logue

Decision

Following a vote, the amendment was successful by 3 votes to 2 and it
was agreed accordingly.

4. NOTICE OF REVIEW APPLICATION NO.0130/H/23 - ERECTION OF A
1.9M HIGH TIMBER FENCE AND GATES AND FORMATION OF A
GRAVEL SURFACED CARPARK (IN RETROSPECT),
THREEMILETOWN FARMHOUSE, THREEMILETOWN (HEREWITH)

The committee considered a report (copies of which had been circulated)
by the Clerk and Legal Adviser to the Local Review Body regarding an
application to review the refusal of planning permission by the Appointed
Person for the erection of a 1.9m high timber fence and gates and
formation of a gravel surfaced carpark (in retrospect), Threemiletown
Farmhouse, Threemiletown, Linlithgow.

Attached to the report were the Notice of Review and other relevant
documents, including letters of representation. The documents identified
the policies in the development plan and relevant guidance that had been
referred to in the review documents.
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It was noted that committee had attended an unaccompanied site visit
prior to its first consideration.

The committee were then advised by the Legal Adviser to the Local
Review Body that there had been a late submission of a supporting
statement by a legal firm now acting on behalf of the applicant. The
committee agreed to allow the introduction of the statement as new
evidence for consideration by the Local Review Body. There followed a
short adjournment to allow the document to be circulated to members.

The Local Review Body also took account of the views expressed in the
Notice of Review documents.

Decision

To unanimously agree to continue the review application to a future
meeting of the Local Review Body so that a Procedure Note could be
issued to the following groups in order to allow for additional information
to be obtained to assist committee in its deliberations of the review
application :-

1) Interested parties so they could comment on the late supporting
statement

2) The Applicant and Appointed Person to obtain further information
on the following :-

 the protected characteristics that it is considered are
applicable in terms of the exercise of the Section 149 duty
(having regard to the schedule 18 exceptions) and potential
equality impacts if the proposal is refused or approved;

 the interpretation of policy 16 of NPF4 regarding householder
applications in the context of the use of the house and the
application of policy 16 of NPF4 to the determination of the
review application; and

  applicability of policies 7 and 14 of NPF4 to the determination
of the review application and whether the development
proposed complies with those policies, with this information
also obtained from the interested parties.

3) The Council’s Transportation Service so they could comment on
the  road safety and the proposed access issues raised in the
supporting statement; and

4) To agree that an officer from the Council’s Transportation Service
attend the meeting of Local Review Body when the application was
being re-considered.

      - 7 -      



      - 8 -      



DATA LABEL: PUBLIC 

1 

LOCAL REVIEW BODY 

APPLICATION NO.0261/FUL/23 – PLANNING PERMISSION IN PRINCIPLE FOR 
THE ERECTION OF HOUSE, 1 MARRFIELD TERRACE, UPHALL STATION 

REPORT BY CLERK AND LEGAL ADVISER TO THE LOCAL REVIEW BODY 

A PURPOSE OF REPORT 

This report describes the documents and other matters relevant to the 
consideration by the Local Review Body of this application for review of the 
refusal of planning permission for planning permission in principle for the 
erection of house, 1 Marrfield Terrace, Uphall Station 

B REVIEW DOCUMENTS 

The following documents form the review documents for consideration by the 
Local Review Body and are circulated to members with this report: 

1. The Notice of Review, and supporting documentation, submitted by the
applicant, dated 28 August 2023.

2. The Handling Report, prepared by the Planning Case Officer, dated 29
May 2023.

3. The Decision Notice, issued by the Appointed Person, dated 29 May
2023.

Three representations from local neighbours have been received, all objecting 
to the proposal. There was also a statutory consultation response from the 
council’s Transportation Service, Flood Prevention Officer and Education, 
copies of which are attached to this report. 

All those who had made representation on the application including the 
statutory consultees were contacted to advise the review application had been 
received and to afford them the opportunity to make further comment. No 
further comments were received. 

The applicant has stated that they are of the view that the review application 
could benefit from a site inspection prior to determination. 

C SITE VISITS AND FURTHER PROCEDURE 

A site inspection of the application site will be undertaken in advance of the 
Local Review Body’s first consideration of the review application; this will be 
completed on 1 November 2023. However, the Local Review Body, upon 

Agenda Item 5
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consideration of the review application before it, can determine if further 
procedure is required before reaching a decision. This can include any, or any 
combination, of the following; an accompanied site inspection, further written 
submissions and hearing session/s.  

 
D DEVELOPMENT PLAN POLICIES AND PLANNING GUIDANCE 
 

The Appointed Person refused the application for the following reasons as 
outlined in the Decision Notice attached to the committee report :- 

 
1. The proposal, by virtue of the size and orientation of the plot and the 

established street pattern, would result in overdevelopment of the site 
and would be detrimental to the character of the area. Any house on 
the site would have insufficient private amenity space and would 
appear crammed and out of context with the street pattern. The 
application is therefore contrary to West Lothian Local Development 
Plan policies: DES1(Design Principles) and the council's Residential 
Development Guide and Policy 16 (Quality Homes) of NPF4. 

 
2. There is insufficient space to provide suitable access and parking. The 

application is therefore contrary to TRAN 1 (Transport Infrastructure) 
 

Further information can be obtained in the Decision Notice and Handling 
Report both of which are attached to this report. 

 
E PLANNING CONDITIONS, LEGAL AGREEMENTS AND GOOD 

NEIGHBOUR AGREEMENTS 
  

Without prejudice to the outcome of this review, to assist the LRB in its 
deliberations and to assist the applicant and interested persons in securing a 
prompt resolution of the review, attached to the report are a set of draft 
planning conditions which the LRB may wish to consider imposing should it 
be minded to grant planning permission. A copy is circulated with this report 

 

Lesley Montague, Managing Solicitor, West Lothian Civic Centre 

Email address: - lesley.montague@westlothian.gov.uk 

Date: 1 November 2023 

Agenda Item 5
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LRB APPLICATION 

 23/08/2023 

PLANNING APPLICATION 

0261/P/23 
 

Planning permission in principle for the erection of a house 1 Marrfield 
Terrace, Uphall Station, Livingston, West Lothian, EH54 5PX 

 
 

 

PREPARED BY: 

ROBERTSON ARCHITECTURE & DESIGN 

FIELD HOUSE 

17 CLIFTON ROAD 

EAST CALDER 

WEST LOTHIAN 

EH53 0HJ 

MOB: 

E-MAIL:

 

 

ON BEHALF OF MS WILMA CLIFFORD 

23/08/2023 
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We hereby seek the assistance of the Local review body in determining the above application as we 
believe the reasons for refusal have not been fully assessed in the context required based on the 
policies and supplementary guidance noted. The applicant has not been given the opportunity to 
provide any additional information which may have helped the case officer reach a more considered 
conclusion.  
 
The refusal notice refers to an overdevelopment of the site, insufficient private amenity space and 
appearing crammed and out of context, all without any evidential basis. For instance, how can the 
statement regarding private amenity space be made without information showing what is available 
or how it would work. 
 
We have as part of this submission included a site plan addressing the salient points contained 
within the policies and supplementary guidance utilised in determining the application to better 
explain our points for consideration in this review. We would view the plan as a visual expression of 
our reasons for review set out in this document and that this, albeit technically new material, could 
not have been provided earlier. The case officer did not ask for any additional information to assist 
in the interrogation of policies to better enable them to make statements in the refusal notice that 
were fully considered and proven. 
 
Under Policy Des 1 it states: All development proposals will require to take account of and be 
integrated with the local context and built form. Development proposals should have no significant 
adverse impacts on the local community and where appropriate, should include measures to enhance 
the environment and be high quality in their design.  
Development proposals which are poorly designed will not be supported. 
 
This application was submitted by the landowner and attached a location plan showing the plot 
boundaries with a description for the erection of a new dwelling house. The above noted policy calls 
for the assessment of the local context and built form. You should of course consider the immediate 
setting and built form, but in this instance, there was no comparative information requested to give 
a more robust assessment of the impact a dwelling would have. I would consider this infill site as not 
being detrimental to the local community as the site currently offers no benefit to the wider public. 
More detailed requirements for high quality design at this planning in principle stage are not needed 
and would of course be conditioned in any future reserved matters application. 
 
Des 1 

a. there is no significant adverse impact on adjacent buildings or streetscape in terms of layout, 
scale, massing, design, external materials or amenity; 

 
For the above we have consulted the information set out in the ‘Residential Development Guide’ 
which is also noted in the refusal notice, we have set out how this proposed development works 
below and in the attached plan detailing compliance on key matters contrary to the refusal. 
 
In order to prevent sites being over-developed and to leave sufficient open space around a new 
dwelling for outdoor activity and for possible future extensions, the following plot ratio standards will 
apply to new residential developments: 
 
detached and semi-detached dwellings, the proportion of plot area to building footprint should be 
70:30 
 

Agenda Item 5

      - 18 -      



3 | P a g e  
 

These figures should, however, be regarded as averages for the development site as a whole and 
some variation within a development is permissible in order to accommodate choice and achieve 
diversity. 
 
The proposed development as evidenced in the attached plan falls well within the desired plot ratios 
for detached dwellings 76.3 : 23.7 whilst maintaining a built form that is sympathetic to the 
surrounding area and supportive of external amenity for outdoor activity as described above.   
 
The massing, meaning the three-dimensional expression of the amount of development on a site, and 
height, should not overshadow, overlook and overwhelm any adjacent buildings and spaces. 
Particularly in larger developments, building heights should be varied in order to add visual interest 
and break up the overall mass of the development. 
 
The proposed plan shows a basic massing diagram between the nearest dwelling and the proposed 
house where it can be demonstrated that through considered design and layout there is little to no 
adverse impact on existing amenity or overshadowing and is compliant with the guidance WLC uses 
in the consideration of the same.  
 
New buildings close to plot boundaries, particularly flats, can also be intrusive when seen from 
existing gardens or from within existing dwellings. The following minimum dimensions will therefore 
apply, measured from the nearest point of the rear elevation of the development to the nearest 
boundary: Single and two storey 9M 
 
These dimensions may similarly be relaxed, but again, only where it can be satisfactorily 
demonstrated that residential and environmental amenity will not suffer for either the new or 
existing buildings. 
 
The layout and orientation of the proposed development achieves the minimum standard of 9M at 
the largest portion, the size does decrease in the Northern portion of the site, however I would 
consider the overall amenity both residential and environmental to be more than adequate. Indeed 
the level of amenity provided in overall plot area is actually better than the dwellings surrounding 
the site. 
 
The council will not require developers to apply uniform standard garden sizes across an entire 
residential development since it is recognised that a degree of flexibility is necessary in order to 
facilitate varied and more interesting layouts. 
 
The average plot area within the surrounding residential developments is circa 180Sqm versus 
209Sqm, this site surely cannot be considered as having insufficient private amenity space and 
appearing crammed and out of context when it has better provision than the established housing 
pattern. The garden area available to the proposed house is 89Sqm which is acceptable as a 
minimum standard for 3 and 4 bedroom detached and semi-detached homes as per the standards 
set out in the ‘Residential Development Guide’. 
 
Des 1 

c. The proposed development is accessible for all, provides suitable access and 
parking, encourages active travel and has no adverse implications for public safety. 

 
The Site has an existing access which sits to the North West corner over the manoeuvring section of 
the adjacent layby parking, please see below: 
 

Agenda Item 5
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The refusal notice states that the site has insufficient space to provide suitable access and parking 
contrary to policy TRAN 1, however I would consider the above alongside the proposed site plan as 
adequately demonstrating that the site has a suitable access as well as parking for 2 vehicles. 
 
Furthermore, we hereby attach two further photographs of access driveways also located in Uphall 
Station on the B8406 which go over the parking bay manoeuvring spaces. 
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The site itself sits within the context of Uphall station and encourages active travel with ready access 
to public transport and cycle links, adequate parking is shown on site and we do not consider the 
proposals to exacerbate existing parking provision or have adverse implication for public safety.  
Our client would of course if required look at arranging a traffic / parking assessment under a 
reserved matters application should it be required. We would consider the development site to be a 
20 minute neighbourhood. 
 
Lastly looking at policy 16 within the NPF 4 we consider section ‘F’ to be most applicable under the 
terms of  ‘Development proposals for new homes on land not allocated for housing in the LDP will 
only be supported in limited circumstances where: 

i. the proposal is supported by an agreed timescale for build-out; and 
ii. ii. the proposal is otherwise consistent with the plan spatial strategy and other 

relevant policies including local living and 20 minute neighbourhoods; 
iii. iii. and either: 

• delivery of sites is happening earlier than identified in the deliverable housing land pipeline. 
This will be determined by reference to two consecutive years of the Housing Land Audit 
evidencing substantial delivery earlier than pipeline timescales and that general trend being 
sustained; or 

• the proposal is consistent with policy on rural homes; or 

• the proposal is for smaller scale opportunities within an existing settlement boundary; or 

• the proposal is for the delivery of less than 50 affordable homes as part of a local authority 
supported affordable housing plan. 
 

We have also considered section G in NPF 4 which makes reference to ‘householder’ development 
and seems to be complimentary to the ‘Residential development Guide’ under policy Des 1 as it 
describes similar topics, however this is not a householder application. I am therefore unclear as to 
which part of NPF 4 we are being refused on, please see section ‘G’ below for reference: 
 
g) Householder development proposals will be supported where they: 
 
i. do not have a detrimental impact on the character or environmental quality of the home and the 
surrounding area in terms of size, design and materials; and 
 
ii. do not have a detrimental effect on the neighbouring properties in terms of physical impact, 
overshadowing or overlooking. 
 
In conclusion the refusal of the proposed development is predicated on a basic level of information, 
the assessment of which leaves many questions unanswered. How were certain conclusions derived, 
with the ability to state that the site would be overcrowded and that basic amenity levels could not 
be met without more succinct information. We have demonstrated through our explanatory plan 
that the advice in the ‘Residential Development Guide’ which compliments Des 1 and sets out 
design, layout and massing standards can be fully applied and adhered to. 
It is therefore our considered opinion that this application should be granted planning permission 
and terms set out as required for a reserved matters application that will deal with the more 
detailed aspects of the project. 
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HANDLING REPORT

Ref. No.: 0261/P/23 Email: lucy.hoad@westlothian.gov.uk

Case Officer: Lucy Hoad Tel No.:
Ward: East Livingston & East 

Calder

Member: Cllr Damian Doran-Timson
Cllr Carl John
Cllr Danny Logue
Cllr Veronica Smith

 
Title Planning permission in principal for the erection of a house

(Grid Ref: 306112,670446) at 
1 Marrfield Terrace, Uphall Station, Livingston, West Lothian, EH54 5PX

Application Type Local Application

Decision Level Delegated List

Site Visit
Recommendation Refuse Permission

Decision Refuse Permission

Neighbour 
Notification

Neighbour notification procedures have been carried out correctly - case 
officer verification.   YES/NO 

Advertisement
EIA Screening Does the development require EIA screening - Yes/No

If Yes, checklist completed and filed - Yes/No

Description of Proposals

Planning permission in principal for the erection of a house

Representations

3 Representations were received for this application. This is a summary of the 
representations received.  The full documents are contained in the application file.

Three objections have been received-
Visual Impact
Overlooking
Loss of privacy
Overshadowing
Lack of parking
Town cramming
Noise during construction
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Consultations

This is a summary of the consultations received.  The full documents are contained in 
the application file.

Consultee Objection? Comments Planning Response

Transportation Objection
Advises refusal on 

grounds of  
insufficient  parking

Noted

Flood Risk 
Management

No objection 
Drainage measures 

required
Noted

Education Planning 
(Andrew Cotton)

No objection 
Contributions to 

education provision  Noted

Policies Considered

National Planning Framework 4 

Policy Title Policy Text

Policy 16 - Quality 

homes
a) Development proposals for new homes on land allocated for housing in LDPs 

will be supported.b) Development proposals that include 50 or more homes, and 

smaller developments if required by local policy or guidance, should be 

accompanied by a Statement of Community Benefit. The statement will explain 

the contribution of the proposed development to:i. meeting local housing 

requirements, including affordable homes;ii. providing or enhancing local 

infrastructure, facilities and services; andiii. improving the residential amenity of 

the surrounding area.c) Development proposals for new homes that improve 

affordability and choice by being adaptable to changing and diverse needs, and 

which address identified gaps in provision, will be supported. This could 

include:i. self-provided homes;ii. accessible, adaptable and wheelchair 

accessible homes;iii. build to rent;iv. affordable homes;v. a range of size of 

homes such as those for larger families;vi. homes for older people, including 

supported accommodation, care homes and sheltered housing; vii. homes for 

people undertaking further and higher education; and viii. homes for other 

specialist groups such as service personneld) Development proposals for public 

or private, permanent or temporary, Gypsy/Travellers sites and family yards and 

Travelling Showpeople yards, including on land not specifically allocated for this 

use in the LDP, should be supported where a need is identified and the proposal 

is otherwise consistent with the plan spatial strategy and other relevant policies, 

including human rights and equalitye) Development proposals for new homes 

will be supported where they make provision for affordable homes to meet an 

identified need. Proposals for market homes will only be supported where the 

contribution to the provision of affordable homes on a site will be at least 25% of 

the total number of homes, unless the LDP sets out locations or circumstances 

where:i. a higher contribution is justified by evidence of need, orii. a lower 

contribution is justified, for example, by evidence of impact on viability, where 

proposals are small in scale, or to incentivise particular types of homes that are 

needed to diversify the supply, such as self-build or wheelchair accessible 

homes.The contribution is to be provided in accordance with local policy or 

guidance.f) Development proposals for new homes on land not allocated for 

housing in the LDP will only be supported in limited circumstances where:i. the 
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proposal is supported by an agreed timescale for build-out; andii. the proposal is 

otherwise consistent with the plan spatial strategy and other relevant policies 

including local living and 20 minute neighbourhoods;iii. and either:o  delivery of 

sites is happening earlier than identified in the deliverable housing land pipeline. 

This will be determined by reference to two consecutive years of the Housing 

Land Audit evidencing substantial delivery earlier than pipeline timescales and 

that general trend being sustained; oro  the proposal is consistent with policy on 

rural homes; oro  the proposal is for smaller scale opportunities within an 

existing settlement boundary; oro  the proposal is for the delivery of less than 50 

affordable homes as part of a local authority supported affordable housing 

plan.g) Householder development proposals will be supported where they:i. do 

not have a detrimental impact on the character or environmental quality of the 

home and the surrounding area in terms of size, design and materials; andii. do 

not have a detrimental effect on the neighbouring properties in terms of physical 

impact, overshadowing or overlooking. h) Householder development proposals 

that provide adaptations in response to risks from a changing climate, or relating 

to people with health conditions that lead to particular accommodation needs will 

be supported.

West Lothian Local Development Plan 

Policy Title Policy Text

DES1 - Design 

Principles

All development proposals will require to take account of and be integrated with 

the local context and built form. Development proposals should have no 

significant adverse impacts on the local community and where appropriate, 

should include measures to enhance the environment and be high quality in their 

design.  Development proposals which are poorly designed will not be 

supported.  When assessing development proposals, the developer will be 

required to ensure that:  a. there is no significant adverse impact on adjacent 

buildings or streetscape in terms of layout, scale, massing, design, external 

materials or amenity;  b. there is no significant adverse impact on landscape 

character, built heritage, habitats or species including European sites, 

biodiversity and Protected Species nor on amenity as a result of light, noise, 

odours, dust or particulates;  c. the proposed development is accessible for all, 

provides suitable access and parking, encourages active travel and has no 

adverse implications for public safety;  d. the proposal includes appropriate 

integrated and accessible infrastructure, open space, green infrastructure and 

landscaping;  e. sustainability issues are addressed through energy efficient 

design, layout, site orientation and building practices;  f. the development does 

not result in any significant adverse impact on the water environment as required 

by the Water Framework Directive and related regulations and as appropriate, 

mitigation to minimise any adverse effects is provided;  g. there are no significant 

adverse effects on air quality (particularly in and around Air Quality Management 

Areas), or on water or soil quality and, as appropriate, mitigation to minimise any 

adverse effects is provided; and  h. risks to new development from unstable land 

resulting from past mining activities are fully assessed and, where necessary, 

mitigated prior to development.  Where appropriate, developers will be required 

to produce masterplans, design statements and design guides in support of their  

proposals.  Development proposals must also accord with other relevant policies 

and proposals in the development plan and with appropriate supplementary 

guidance.
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TRAN1 - Transport 

Infrastructure

The council will co-operate with other agencies in preparing investment 

programmes to enhance the environment by active travel infrastructure, public 

transport facilities, traffic and parking management in its towns and villages.  

Development will only be permitted where transport impacts are acceptable. This 

will be established where appropriate, through a Transport Assessment which 

covers all modes of transport and has been approved by the council.  Parking 

levels for development shall conform to the council's current adopted standards.  

Further guidance is found in the council's draft Active Travel Plan (2015) which 

will be taken forward as Supplementary Guidance alongside the council's draft 

Local Transport Strategy (refresh) (2016).  Strategic transport infrastructure 

requirements are set out in Chapter 6 of the Local Development Plan.

Officer Assessment

The proposal seeks planning consent in principle for the erection of a single dwelling house. 
Records indicate that consent was refused previously for the erection of a shop with 2 flats 
due to overdevelopment of the site and insufficient parking. (Ref: LIVE/0995/P/07).

The current proposal is for one dwelling.  The site is constrained in size and would provide 
insufficient space for a dwelling, parking provision or amenity space.  It is not possible to 
locate a house on this site which would reflect the spatial pattern or street scene of the 
surrounding area.  The proposal is therefore out of keeping with the character and local 
context of the area. As the site is surrounded by layby parking is it not possible to create a 
driveway. Without the off-street parking there is limited on street parking available.

Overall the proposal would result in overdevelopment of the site and would be detrimental to 
the character of the area. Transportation has advised that the application should be refused 
on the grounds of insufficient parking available.

The application is therefore contrary to West Lothian Local Development Plan policies: 
DES1 (Design Principles) and TRAN 1 (Transport Infrastructure), the council's Residential 
Development Guide and Policy 16 (Quality Homes) of NPF4. 

Refusal is therefore recommended.

Conclusions and Reasons for Decision

Overall the proposal would result in overdevelopment of the site and would be detrimental to 

the character of the area. Transportation has advised that the application should be refused 

on the grounds of insufficient parking available. The application is therefore contrary to West 

Lothian Local Development Plan policies: DES1 (Design Principles) and TRAN 1 (Transport 

Infrastructure), the council's Residential Development Guide and Policy 16 (Quality Homes) 

of NPF4. Refusal is therefore recommended.

List of Review Documents

Drawings schedule:
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Docquetted 

Number

Drawing Description

1 Location and Site Plan 

Other relevant documents:  

West Lothian Local Development Plan, 2018;

Case Officer: LHoad  Date: 29/05/2023
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DECISION NOTICE
REFUSAL OF PLANNING PERMISSION 

IN PRINCIPLE
Town and Country Planning (Scotland) Act 1997, as amended

West Lothian Council, in exercise of its powers under the Town & Country Planning (Scotland) Act 1997 (as 
amended), refuses planning permission in principle for the development described below, and in the 
planning application and docquetted plan(s).

 

APPLICATION REFERENCE 0261/P/23

PROPOSAL Planning permission in principal for the erection of a house 

LOCATION 1 Marrfield Terrace, Uphall Station, Livingston, West Lothian, 
EH54 5PX, (GRID REF: 306112, 670446)

APPLICANT Mrs Wilma Clifford, 27 Main Street, East Calder, EH53 0ES

The above local application was determined by an officer appointed by the council in accordance 
with its scheme of delegation. Please see the advisory notes for further information, including how to 
request a review of any conditions.

Docquetted plans relative to this decision are identified in Annex 1, Schedule of Plans. 

Dated:    29.05.2023

DATA LABEL: PUBLIC

               
Wendy McCorriston
Development Management Manager

West Lothian Council
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF

                

Signature:   
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The council in exercise of its powers under the Town and Country Planning (Scotland) Act 1997 
(as amended) refuses planning permission for planning application 0261/P/23, for the reason(s) 
set out as follows:

 1 The proposal, by virtue of the size and orientation of the plot and the established street pattern, 
would result in overdevelopment of the site and would be detrimental to the character of the area.  
Any house on the site would have insufficient private amenity space and would appear crammed 
and out of context with the street pattern. 

The application is therefore contrary to West Lothian Local Development Plan policies: DES1 
(Design Principles) and the council's Residential Development Guide and Policy 16 (Quality 
Homes) of NPF4.

 2 There is insufficient space to provide suitable access and parking.  The application is therefore 
contrary to TRAN 1 (Transport Infrastructure).

ADVISORY NOTES TO DEVELOPER

How to challenge the council's Decision

If your application was determined under delegated powers as a local application by an officer appointed by the 
council and you disagree with the council’s decision on your application, or one or more of the conditions attached 
to the decision, you can apply for a review by the council’s Local Review Body.  If the application was heard at a 
committee and in any other case you can seek an appeal of that decision to the Government’s Directorate for 
Planning and Environmental Appeals. You can find information on these processes and how to apply for a review, 
or to appeal, here: https://www.westlothian.gov.uk/article/33128/Decisions-Reviews-and-Appeals 

If the decision of the council is overturned by the Local Review Body or the Directorate for 
Planning and Environmental Appeals, the developer of the land should be made aware of the 
following notes.

Notification of the start of development

It is a legal requirement that the person carrying out this development must notify the planning authority prior to 
work starting on site. The notification must include full details of the name and address of the person carrying out 
the development as well as the owner of the land and must include the reference number of the planning permission 
and the date it was granted. If someone is to oversee the work, the name and contact details of that person must be 
supplied. The relevant form is available online on the council web site under Planning and Building Standards.  
Please ensure this form is completed and returned accordingly.

Notification of completion of development

The person who completes this development must, as soon as practicable after doing so, give notice of completion 
to the planning authority. The relevant form is available online on the council web site under Planning and Building 
Standards.  Please ensure this form is completed and returned accordingly.
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Contaminated land procedures

In the event that contamination is found at any time when carrying out the approved development that was not 
previously identified, work on site shall cease and the issue shall be reported in writing to the planning authority 
immediately. The developer is required to follow the councils Supplementary Planning Guidance Development of 
land potentially affected by contamination. This document provides developers and their consultants with 
information on dealing with the planning process in West Lothian when development is proposed on land which is 
suspected of being affected by contamination. This document and further guidance is provided via the Councils web 
pages at https://www.westlothian.gov.uk/article/34731/Contaminated-Land 

Liaison with the Coal Authority

As the proposed development is within an area which could be subject to hazards from current or past coal mining 
activity, the applicant is advised to liaise with the Coal Authority before work begins on site, to ensure that the 
ground is suitable for development.

Any activities which affect any coal seams, mine workings or coal mine entries (shafts) require the written 
permission of the Coal Authority. Failure to obtain such permission constitutes trespass, with the potential for court 
action. The Coal Authority is concerned, in the interest of public safety, to ensure that any risks associated with 
existing or proposed coal mine workings are identified and mitigated.

To contact the Coal Authority to obtain specific information on past, current and proposed coal mining activity you 
should contact the Coal Authority's Property Search Service on 0845 762 6848 or at www.groundstability.com. 

Advisory note to developer - General

Please note that it is the developer's responsibility to ensure that all relevant consents and certificates are in place 
prior to starting work on site and that it is the developer's responsibility to speak with service authorities to ensure 
safe connection is possible to allow the development to proceed.

Annex 1, Schedule of Plans - 0261/P/23

Docquetted 

Number

Drawing Description

1 Location and site plan
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1 Marrfield Terrace, Uphall Station, Livingston, EH54 5PX

© Crown copyright and database rights 2023 OS 100054135. Map area bounded by: 306046,670378 
306188,670520. Produced on 21 March 2023 from the OS National Geographic Database. Supplied by 
UKPlanningMaps.com. Unique plan reference: p21b/uk/924867/1248078
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DECISION NOTICE
REFUSAL OF PLANNING PERMISSION 

IN PRINCIPLE
Town and Country Planning (Scotland) Act 1997, as amended

West Lothian Council, in exercise of its powers under the Town & Country Planning (Scotland) Act 1997 (as 
amended), refuses planning permission in principle for the development described below, and in the 
planning application and docquetted plan(s).

 

APPLICATION REFERENCE 0261/P/23

PROPOSAL Planning permission in principal for the erection of a house 

LOCATION 1 Marrfield Terrace, Uphall Station, Livingston, West Lothian, 
EH54 5PX, (GRID REF: 306112, 670446)

APPLICANT Mrs Wilma Clifford, 27 Main Street, East Calder, EH53 0ES

The above local application was determined by an officer appointed by the council in accordance 
with its scheme of delegation. Please see the advisory notes for further information, including how to 
request a review of any conditions.

Docquetted plans relative to this decision are identified in Annex 1, Schedule of Plans. 

Dated:    29.05.2023

DATA LABEL: PUBLIC

               
Wendy McCorriston
Development Management Manager

West Lothian Council
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF

                

Signature:    
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The council in exercise of its powers under the Town and Country Planning (Scotland) Act 1997 
(as amended) refuses planning permission for planning application 0261/P/23, for the reason(s) 
set out as follows:

 1 The proposal, by virtue of the size and orientation of the plot and the established street pattern, 
would result in overdevelopment of the site and would be detrimental to the character of the area.  
Any house on the site would have insufficient private amenity space and would appear crammed 
and out of context with the street pattern. 

The application is therefore contrary to West Lothian Local Development Plan policies: DES1 
(Design Principles) and the council's Residential Development Guide and Policy 16 (Quality 
Homes) of NPF4.

 2 There is insufficient space to provide suitable access and parking.  The application is therefore 
contrary to TRAN 1 (Transport Infrastructure).

ADVISORY NOTES TO DEVELOPER

How to challenge the council's Decision

If your application was determined under delegated powers as a local application by an officer appointed by the 
council and you disagree with the council’s decision on your application, or one or more of the conditions attached 
to the decision, you can apply for a review by the council’s Local Review Body.  If the application was heard at a 
committee and in any other case you can seek an appeal of that decision to the Government’s Directorate for 
Planning and Environmental Appeals. You can find information on these processes and how to apply for a review, 
or to appeal, here: https://www.westlothian.gov.uk/article/33128/Decisions-Reviews-and-Appeals 

If the decision of the council is overturned by the Local Review Body or the Directorate for 
Planning and Environmental Appeals, the developer of the land should be made aware of the 
following notes.

Notification of the start of development

It is a legal requirement that the person carrying out this development must notify the planning authority prior to 
work starting on site. The notification must include full details of the name and address of the person carrying out 
the development as well as the owner of the land and must include the reference number of the planning permission 
and the date it was granted. If someone is to oversee the work, the name and contact details of that person must be 
supplied. The relevant form is available online on the council web site under Planning and Building Standards.  
Please ensure this form is completed and returned accordingly.

Notification of completion of development

The person who completes this development must, as soon as practicable after doing so, give notice of completion 
to the planning authority. The relevant form is available online on the council web site under Planning and Building 
Standards.  Please ensure this form is completed and returned accordingly.
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Contaminated land procedures

In the event that contamination is found at any time when carrying out the approved development that was not 
previously identified, work on site shall cease and the issue shall be reported in writing to the planning authority 
immediately. The developer is required to follow the councils Supplementary Planning Guidance Development of 
land potentially affected by contamination. This document provides developers and their consultants with 
information on dealing with the planning process in West Lothian when development is proposed on land which is 
suspected of being affected by contamination. This document and further guidance is provided via the Councils web 
pages at https://www.westlothian.gov.uk/article/34731/Contaminated-Land 

Liaison with the Coal Authority

As the proposed development is within an area which could be subject to hazards from current or past coal mining 
activity, the applicant is advised to liaise with the Coal Authority before work begins on site, to ensure that the 
ground is suitable for development.

Any activities which affect any coal seams, mine workings or coal mine entries (shafts) require the written 
permission of the Coal Authority. Failure to obtain such permission constitutes trespass, with the potential for court 
action. The Coal Authority is concerned, in the interest of public safety, to ensure that any risks associated with 
existing or proposed coal mine workings are identified and mitigated.

To contact the Coal Authority to obtain specific information on past, current and proposed coal mining activity you 
should contact the Coal Authority's Property Search Service on 0845 762 6848 or at www.groundstability.com. 

Advisory note to developer - General

Please note that it is the developer's responsibility to ensure that all relevant consents and certificates are in place 
prior to starting work on site and that it is the developer's responsibility to speak with service authorities to ensure 
safe connection is possible to allow the development to proceed.

Annex 1, Schedule of Plans - 0261/P/23

Docquetted 

Number

Drawing Description

1 Location and site plan
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HANDLING REPORT

Ref. No.: 0261/P/23 Email: lucy.hoad@westlothian.gov.uk

Case Officer: Lucy Hoad Tel No.:
Ward: East Livingston & East 

Calder

Member: Cllr Damian Doran-Timson
Cllr Carl John
Cllr Danny Logue
Cllr Veronica Smith

 
Title Planning permission in principal for the erection of a house

(Grid Ref: 306112,670446) at 
1 Marrfield Terrace, Uphall Station, Livingston, West Lothian, EH54 5PX

Application Type Local Application

Decision Level Delegated List

Site Visit
Recommendation Refuse Permission

Decision Refuse Permission

Neighbour 
Notification

Neighbour notification procedures have been carried out correctly - case 
officer verification.   YES/NO 

Advertisement
EIA Screening Does the development require EIA screening - Yes/No

If Yes, checklist completed and filed - Yes/No

Description of Proposals

Planning permission in principal for the erection of a house

Representations

3 Representations were received for this application. This is a summary of the 
representations received.  The full documents are contained in the application file.

Three objections have been received-
Visual Impact
Overlooking
Loss of privacy
Overshadowing
Lack of parking
Town cramming
Noise during construction
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Consultations

This is a summary of the consultations received.  The full documents are contained in 
the application file.

Consultee Objection? Comments Planning Response

Transportation Objection
Advises refusal on 

grounds of  
insufficient  parking

Noted

Flood Risk 
Management

No objection 
Drainage measures 

required
Noted

Education Planning 
(Andrew Cotton)

No objection 
Contributions to 

education provision  Noted

Policies Considered

National Planning Framework 4 

Policy Title Policy Text

Policy 16 - Quality 

homes
a) Development proposals for new homes on land allocated for housing in LDPs 

will be supported.b) Development proposals that include 50 or more homes, and 

smaller developments if required by local policy or guidance, should be 

accompanied by a Statement of Community Benefit. The statement will explain 

the contribution of the proposed development to:i. meeting local housing 

requirements, including affordable homes;ii. providing or enhancing local 

infrastructure, facilities and services; andiii. improving the residential amenity of 

the surrounding area.c) Development proposals for new homes that improve 

affordability and choice by being adaptable to changing and diverse needs, and 

which address identified gaps in provision, will be supported. This could 

include:i. self-provided homes;ii. accessible, adaptable and wheelchair 

accessible homes;iii. build to rent;iv. affordable homes;v. a range of size of 

homes such as those for larger families;vi. homes for older people, including 

supported accommodation, care homes and sheltered housing; vii. homes for 

people undertaking further and higher education; and viii. homes for other 

specialist groups such as service personneld) Development proposals for public 

or private, permanent or temporary, Gypsy/Travellers sites and family yards and 

Travelling Showpeople yards, including on land not specifically allocated for this 

use in the LDP, should be supported where a need is identified and the proposal 

is otherwise consistent with the plan spatial strategy and other relevant policies, 

including human rights and equalitye) Development proposals for new homes 

will be supported where they make provision for affordable homes to meet an 

identified need. Proposals for market homes will only be supported where the 

contribution to the provision of affordable homes on a site will be at least 25% of 

the total number of homes, unless the LDP sets out locations or circumstances 

where:i. a higher contribution is justified by evidence of need, orii. a lower 

contribution is justified, for example, by evidence of impact on viability, where 

proposals are small in scale, or to incentivise particular types of homes that are 

needed to diversify the supply, such as self-build or wheelchair accessible 

homes.The contribution is to be provided in accordance with local policy or 

guidance.f) Development proposals for new homes on land not allocated for 

housing in the LDP will only be supported in limited circumstances where:i. the 
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proposal is supported by an agreed timescale for build-out; andii. the proposal is 

otherwise consistent with the plan spatial strategy and other relevant policies 

including local living and 20 minute neighbourhoods;iii. and either:o  delivery of 

sites is happening earlier than identified in the deliverable housing land pipeline. 

This will be determined by reference to two consecutive years of the Housing 

Land Audit evidencing substantial delivery earlier than pipeline timescales and 

that general trend being sustained; oro  the proposal is consistent with policy on 

rural homes; oro  the proposal is for smaller scale opportunities within an 

existing settlement boundary; oro  the proposal is for the delivery of less than 50 

affordable homes as part of a local authority supported affordable housing 

plan.g) Householder development proposals will be supported where they:i. do 

not have a detrimental impact on the character or environmental quality of the 

home and the surrounding area in terms of size, design and materials; andii. do 

not have a detrimental effect on the neighbouring properties in terms of physical 

impact, overshadowing or overlooking. h) Householder development proposals 

that provide adaptations in response to risks from a changing climate, or relating 

to people with health conditions that lead to particular accommodation needs will 

be supported.

West Lothian Local Development Plan 

Policy Title Policy Text

DES1 - Design 

Principles

All development proposals will require to take account of and be integrated with 

the local context and built form. Development proposals should have no 

significant adverse impacts on the local community and where appropriate, 

should include measures to enhance the environment and be high quality in their 

design.  Development proposals which are poorly designed will not be 

supported.  When assessing development proposals, the developer will be 

required to ensure that:  a. there is no significant adverse impact on adjacent 

buildings or streetscape in terms of layout, scale, massing, design, external 

materials or amenity;  b. there is no significant adverse impact on landscape 

character, built heritage, habitats or species including European sites, 

biodiversity and Protected Species nor on amenity as a result of light, noise, 

odours, dust or particulates;  c. the proposed development is accessible for all, 

provides suitable access and parking, encourages active travel and has no 

adverse implications for public safety;  d. the proposal includes appropriate 

integrated and accessible infrastructure, open space, green infrastructure and 

landscaping;  e. sustainability issues are addressed through energy efficient 

design, layout, site orientation and building practices;  f. the development does 

not result in any significant adverse impact on the water environment as required 

by the Water Framework Directive and related regulations and as appropriate, 

mitigation to minimise any adverse effects is provided;  g. there are no significant 

adverse effects on air quality (particularly in and around Air Quality Management 

Areas), or on water or soil quality and, as appropriate, mitigation to minimise any 

adverse effects is provided; and  h. risks to new development from unstable land 

resulting from past mining activities are fully assessed and, where necessary, 

mitigated prior to development.  Where appropriate, developers will be required 

to produce masterplans, design statements and design guides in support of their  

proposals.  Development proposals must also accord with other relevant policies 

and proposals in the development plan and with appropriate supplementary 

guidance.
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TRAN1 - Transport 

Infrastructure

The council will co-operate with other agencies in preparing investment 

programmes to enhance the environment by active travel infrastructure, public 

transport facilities, traffic and parking management in its towns and villages.  

Development will only be permitted where transport impacts are acceptable. This 

will be established where appropriate, through a Transport Assessment which 

covers all modes of transport and has been approved by the council.  Parking 

levels for development shall conform to the council's current adopted standards.  

Further guidance is found in the council's draft Active Travel Plan (2015) which 

will be taken forward as Supplementary Guidance alongside the council's draft 

Local Transport Strategy (refresh) (2016).  Strategic transport infrastructure 

requirements are set out in Chapter 6 of the Local Development Plan.

Officer Assessment

The proposal seeks planning consent in principle for the erection of a single dwelling house. 
Records indicate that consent was refused previously for the erection of a shop with 2 flats 
due to overdevelopment of the site and insufficient parking. (Ref: LIVE/0995/P/07).

The current proposal is for one dwelling.  The site is constrained in size and would provide 
insufficient space for a dwelling, parking provision or amenity space.  It is not possible to 
locate a house on this site which would reflect the spatial pattern or street scene of the 
surrounding area.  The proposal is therefore out of keeping with the character and local 
context of the area. As the site is surrounded by layby parking is it not possible to create a 
driveway. Without the off-street parking there is limited on street parking available.

Overall the proposal would result in overdevelopment of the site and would be detrimental to 
the character of the area. Transportation has advised that the application should be refused 
on the grounds of insufficient parking available.

The application is therefore contrary to West Lothian Local Development Plan policies: 
DES1 (Design Principles) and TRAN 1 (Transport Infrastructure), the council's Residential 
Development Guide and Policy 16 (Quality Homes) of NPF4. 

Refusal is therefore recommended.

Conclusions and Reasons for Decision

Overall the proposal would result in overdevelopment of the site and would be detrimental to 

the character of the area. Transportation has advised that the application should be refused 

on the grounds of insufficient parking available. The application is therefore contrary to West 

Lothian Local Development Plan policies: DES1 (Design Principles) and TRAN 1 (Transport 

Infrastructure), the council's Residential Development Guide and Policy 16 (Quality Homes) 

of NPF4. Refusal is therefore recommended.

List of Review Documents

Drawings schedule:
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Docquetted 

Number

Drawing Description

1 Location and Site Plan 

Other relevant documents:  

West Lothian Local Development Plan, 2018;

Case Officer: LHoad  Date: 29/05/2023

Agenda Item 5

      - 39 -      



From: Cotton, Andrew
To: Hoad, Lucy
Subject: RE: 0261/P/23 Dev Contribs Amounts required - [OFFICIAL]
Date: 19 May 2023 11:10:27

Hi Lucy
 
The proposed development is a windfall site as defined by the Strategic Development Plan (i.e. it
is a site which is not identified through the forward planning process). Standard policy is not to
object to small developments coming forward unless there is an immediate capacity issue at
primary level. As there are no immediate problems at primary level Education would not register
an objection to this application provided contributions are made. These contributions are
targeted at relieving existing or forecast school capacity constraints and represent a
proportionate contribution for the size of development suggested.
 
Education Planning therefore have no objection to this planning application coming forward.
 
Education Planning Contributions as follows:
ND Primary – None
Denominational Primary – St Nicholas’ (Broxburn) £1,153 unindexed
ND Secondary - None
Denominational Secondary – West Lothian Wide £2,510 unindexed.
 
Residential properties with less than 3 habitable rooms (usually 1 bedroom or studio properties)
are  exempt from contributions for Education Infrastructure.
Residential properties with less than 4 habitable rooms (usually 2 bedroom properties) are
eligible for a 20% discount on contributions for Education Infrastructure.
 
Cheers
 
Andy Cotton
 
Senior Education Planning Officer
Development Planning and Environment
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF

 

From: Hoad, Lucy <Lucy.Hoad@westlothian.gov.uk> 
Sent: 19 May 2023 10:35
To: Cotton, Andrew <Andrew.Cotton@westlothian.gov.uk>
Subject: 0261/P/23 Dev Contribs Amounts required - [OFFICIAL]
 
DATA LABEL: OFFICIAL
 
Hello Andrew
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Can you confirm Developer Contribution Amounts required for 0261/P/23 please?
 
Planning permission in principal for the erection of a house
1 Marrfield Terrace
Uphall Station
Livingston
 
Thank you
 
Kind regards
 
Lucy
 
Lucy Hoad
Planning
 
West Lothian Council - Data Labels:
 
OFFICIAL - Sensitive: Contains Personal or Business Sensitive Information for authorised personnel only
OFFICIAL: Contains information for council staff only
PUBLIC: All information has been approved for public disclosure
NON-COUNCIL BUSINESS: Contains no business related or sensitive information
 
P SAVE PAPER - Please do not print this e-mail unless absolutely necessary.
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From: Kelly, Sophie
To: Hoad, Lucy
Subject: 0261/P/23 - [OFFICIAL]
Date: 12 April 2023 15:42:08

DATA LABEL: OFFICIAL

Lucy,
 
I refer to your consultation in respect of the above application. I am pleased to comment as
follows:
 
Flood Risk:
The council holds no records to suggest that the application site is at a particular risk from
flooding.
 
Surface Water Drainage:
No drainage layout/details have been provided by the applicant in support of the proposal. If the
planning authority is otherwise minded to support the application, it is recommended that the
applicant be asked to bring forward drainage proposals, which will be expected to include basic
measures to treat runoff and control the forward flow of surface water from the proposed
dwelling.
 
Regards,
Sophie
 
 
 
 

West Lothian Council - Data Labels:
 
OFFICIAL - Sensitive: Contains Personal or Business Sensitive Information for authorised personnel only
OFFICIAL: Contains information for council staff only
PUBLIC: All information has been approved for public disclosure
NON-COUNCIL BUSINESS: Contains no business related or sensitive information
 
P SAVE PAPER - Please do not print this e-mail unless absolutely necessary.
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DATA LABEL: PUBLIC 

 

1 

 

   
 

 

 

 

OPERATIONAL SERVICES 

ROADS & TRANSPORTATION 

DEVELOPMENT MANAGEMENT & TRANSPORTATION PLANNING 
 

 

ROADS & TRANSPORTATION CONSULTATION RESPONSE TO PLANNING APPLICATION 
 

 
 

This proposal is (tick as appropriate)  Signing Off  

Acceptable without conditions    DM & TP Officer 

Roads & Transportation 

 

Chris Nicol 

Acceptable with conditions noted below   DM & TP Manager 

Roads & Transportation  

 

Not acceptable & should be refused X  Date Issued to 

Development Management 

Officer 

24 April 2023 

HOLDING OBJECTION – The application is not 

acceptable in current format and applicant requires to 

submit additional information to enable the proposals 

to be fully assessed. 

 

 

Recommendation 

& Proposed 

Conditions 

From a Roads & Transportation view, this application is REFUSED for the following reasons 

 

Residential development guide requires off street parking for new housing.  However as the 
site is surrounded by layby parking not possible to create a driveway. 
 
Without the off street parking there is limited on street parking available. 
 

 
 
 
 

DM Case Officer  Lucy Hoad  Applicant  Mrs Wilma Clifford 
 

Application Ref 0261/P/23  Date Issued 03 April 2023 
 

Proposal Planning permission in principle for erection of a house 
 

Location 1 Marrfield Terrace, Uphall Station 
 

 

Legislation & Guidance Applicable (tick as appropriate)  Constraints (tick as appropriate) 

 

Roads (Scotland) Act 1984    Public Footpath / Rights of Way   

 

Designing Streets    Core Path Plan   

 

SCOTS National Roads Development Guide X    

 

SUDS for Roads   Control of Advertisements (Scotland) 1984  

 

Sewers for Scotland    Residential Development Guide 2018 X 

 
 

   Other  

(please specify)  
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Site Description 

 
Slabbed land  

 

 

 

Quality Plan N/A 

 
 
 
 

Road Safety Audit N/A 

 

 
 

Transport 

Assessment or 

Statement 

N/A 

 

 
 

Does the red line 

boundary reach 

the adopted public 

road 

Yes 

 

Is there a footway 

or footpath 

connecting the site 

to the existing 

adopted road 

network 

No 

 
 

Drawings & 

documents 

assessed 

 
 
 
 
 
 
 
 
 
 

Location Plan 

 

 

 

Does Road Layout 

comply with WLC 

Standards 

Yes 

 

Does Parking 

comply with WLC 

Standards 

(including disabled 

provision) 

No off street parking possible 
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Sightline 

Requirements 

N/A 

 
 

Do the proposals 

affect any existing 

TRO’s (e.g) waiting 

restrictions, speed 

limits) or bus stop 

locations  

No 

 

Do the proposals 

affect any Core 

Paths, NCR’s or 

Rights of Way 

No 

 
 

SUDS Details 

 

 

 

 

 

 

 

 

 

 

Site History 

including any 

previous planning 

applications 

 

 

 

 

 
 

 

 
 
 
 
 
 

 

 

 

 

 

 

 

 
ROADS & TRANSPORTATION MANAGER 

Operational Services 

Whitehill Service Centre 

4 Inchmuir Road 

Whitehill Industrial Estate 

Bathgate 

West Lothian 

EH48 2EP 
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Comments for Planning Application 0261/P/23

 

Application Summary

Application Number: 0261/P/23

Address: 1 Marrfield Terrace Uphall Station Livingston West Lothian EH54 5PX

Proposal: Planning permission in principal for the erection of a house

Case Officer: Lucy Hoad

 

Customer Details

Name: Miss Katarzyna Orzol

Address: 9 Clydevale Terrace Uphall Station EH54 5PU

 

Comment Details

Commenter Type: Neighbour

Stance: Customer objects to the Planning Application

Comment Reasons:

Comment:I am writing to express my strong objection to the application for Planning Permission in

Principle for the erection of a house. I have several concerns regarding the impact this proposed

development will have on my property and quality of life.

 

Firstly, the height and position of the new house will result in overshadowing of my house and

garden. This will significantly reduce the amount of sunlight my living area and garden currently

receive, leading to a loss of natural light and potential negative effects on plant growth in my

garden.

 

Secondly, the construction process is likely to cause disruption in terms of noise and pollution.

This will not only be inconvenient but may also pose health risks and affect overall well-being

during the building phase.

 

Thirdly, the issue of parking space is already a challenge in our area, and the addition of a new

house will exacerbate the problem. The increased demand for parking due to the new

development will further limit the available space for residents, including myself, and create

additional inconvenience and stress.

 

Lastly, the new house will overlook my property, resulting in a loss of privacy in my garden. This

intrusion on my privacy will negatively impact the enjoyment of my outdoor space, and it is a

significant concern.

 

In light of these concerns, I urge the planning authority to carefully consider the potential adverse

effects of this proposed development on my property and quality of life.
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CComments for Planning Application 0261/P/23

Application Summary
Application Number: 0261/P/23
Address: 1 Marrfield Terrace Uphall Station Livingston West Lothian EH54 5PX
Proposal: Planning permission in principal for the erection of a house
Case Officer: Lucy Hoad

Customer Details
Name: Mr Luke Wilson
Address: 9 Clydevale Terrace Uphall Station EH54 5PU

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:-The proposed development would significantly diminish sunlight/daylight in the living
spaces within our home and the gardens. This directly leads to a detrimental impact on the
amenity of our property, quality of life and wellbeing.
-Possible safety issues in dark if new development is to block any light or illumination from street
lamps.
-Area on a steep hill meaning alteration of water sources, drainage and sewage could cause
hazardous flooding.
-Encouraging & attracting wildlife into gardens is great for environment and replenishing the
ecosystem. Development would cause turmoil to wildlife and their habitats.
-Living organisms would be damaged. Negative impact on grass and plants through lack of
sunlight resulting in reduced urban greenery which is also essential to the ecosystem and
impacting the enjoyment of our garden.
-Feeling enclosed and entrapped within our property would be devastating to the amenity of our
property and impacts on wellbeing.
-As a house on a corner already being overlooked by 1 building, another building overlooking the
private garden would remove all enjoyment and sense of privacy.
-Houses on our street are ordered at an angle with the purpose of not overshadowing next door.
The way these are angled would mean this new development would be built above a privacy wall
then infringing on our property.
-Noise from construction would cause turmoil for personal wellbeing, quality of life, ability to
relax/have peace/focus within own property. The 'working from home' environment would also be
hindered.
-Increased traffic throughout development and after would contribute to more noise pollution in a
busy area.
-Building on steep hill would mean development would require new foundations or alteration to
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high wall next to public footpath causing safety concerns for users of footpath.
Visual Impact
-Over-development of area causing town cramming would negatively impact what is already a
densely populated area.
-New development would be detrimental to character of the local area.
-Detracting from aesthetics of the area & unable to fit in with aesthetics (regardless of design) due
to position being between 2 different building sizes which currently has a natural transition. New
development would look unsightly.
-The proposed development would result in increased traffic congestion and parking issues in our
area creating an additional burden on local infrastructure and negatively impact accessibility to
multiple local amenities.
-Parking already very limited around this area especially with a busy local shop, hairdressing
business, bowling club, village hall and restaurant surrounding this proposed development.
-Concerns for road safety as over populated area with lack of parking availability could cause
parking encroaching on footpaths.
-Current system is 'on street parking' on a fast main road (also on a hill) which would become
more dangerous with increased number of residents cars or 'permanent' cars in the area.
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From: Planning
To: Hoad, Lucy
Subject: FW: Objecting to a planning application - [OFFICIAL]
Date: 17 April 2023 12:28:01

DATA LABEL: OFFICIAL

From: Yvonne Ballinas 
Sent: 17 April 2023 12:22
To: Planning <Planning@westlothian.gov.uk>
Subject: Objecting to a planning application

Yvonne Ballinas 
57 mill road 
Armadale 
EH48 3QL

Monday 17th April 2023

Application number-0261/P/23
Address- 1 marrfield terrace, uphall station, Livingston, West Lothian, EH54 5PX

I object to this planning as my business will suffer from viewing salon of road 
Get Outlook for iOS

West Lothian Council - Data Labels:

OFFICIAL - Sensitive: Contains Personal or Business Sensitive Information for authorised personnel only
OFFICIAL: Contains information for council staff only
PUBLIC: All information has been approved for public disclosure
NON-COUNCIL BUSINESS: Contains no business related or sensitive information

P SAVE PAPER - Please do not print this e-mail unless absolutely necessary.
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Development Management 
West Lothian Civic Centre 

Howden South Road 

Howden 

Livingston 

EH54 6FF 

 

Our Ref: 0261/P/23  

Direct Dial No: 

Email:  

lucy.hoad@westlothian.gov.uk  

29 September 2023 

Tel: 01506 280000 

 

 

Draft Conditions 
 
This permission is granted subject to the following conditions: 

 
 

1. This planning permission in principle will lapse on the expiration of 5 years beginning with 
the date of this decision notice, unless the development to which the permission relates has 
begun before that date.   

 
Reason:  To accord with Section 59 of the Town and Country Planning (Scotland) Act 1997 
(as amended). 

 
2. No development granted under the terms of this planning permission in principle shall 
commence until plans and particulars of the under-noted matters have been submitted to, 
and approved in writing by, the planning authority.  Thereafter, the development shall be 
carried out in accordance with that approval. 

 
Application for approval of any such matters (approval of matters specified in a condition or 
"MSC application") shall be made in accordance with the additional provisions and 
requirements of the further conditions set out in this permission in principle. 

 
Matters for Approval: 

 
a) Plans, sections and elevations of all buildings and structures, including fencing and 
retaining walls to be erected, indicating the type and colour of all external materials. 
b) Existing and proposed ground levels and proposed finished floor levels. 
c) Access and parking arrangements. 
d) Hard and soft landscaping details including the location of all existing and proposed trees, 
hedges and shrubs; a schedule of plants to comprise species, plant size and proposed 
number and density. 
e) Surface water and drainage arrangements including SUDS details where to be provided. 
f) Phase 2 Geoenvironmental interpretive site investigation report with remediation 
statement.  

 
Reason: To enable the council to assess those details which have yet to be submitted. 
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3. Part 1  
The development shall not begin until a contaminated land site investigation and risk 
assessment has been completed and a written report submitted to and approved in writing 
by the planning authority. The site investigation and risk assessment must be undertaken 
by suitably qualified, experienced and competent persons. The written report of the findings 
must include: 
(a) A Phase 1 desk study report incorporating an initial conceptual model of the site. 
(b) A Phase 2 report incorporating a survey of the extent, scale and nature of contamination, 
and an updated conceptual model of the site; 
(c) An assessment of the potential risks to: 
       o human health, 
       o property (existing and proposed) including buildings, crops, livestock, pets, 
woodland and service lines and pipes, 
       o adjoining land, 
       o the water environment, 
       o ecological systems, 
       o archaeological sites and ancient monuments 
       o flora and fauna associated with the new development; 
(d) An appraisal of remedial options, and proposal of the preferred options(s). 
 
This must be conducted in accordance with the Environment Agency's Land Contamination 
Risk Management (LCRM).  If it is concluded by the written report that remediation of the 
site is not required, and this is approved in writing by the planning authority, then parts 2 
and 3 of this condition can be disregarded. 
 
Part 2 
The development shall not begin until a remediation statement to bring the site to a condition 
suitable for the intended use by removing unacceptable risks to all relevant and statutory 
receptors has been submitted to and approved in writing by the planning authority. The 
remediation statement shall include all works to be undertaken, proposed remediation 
objectives and remediation criteria, timetable of works and site management procedures. 
The remediation statement shall ensure that the site will not qualify as contaminated land 
under Part 2A of the Environmental Protection Act 1990 in relation to the intended use of 
the land following development. 
 
Part 3 
Thereafter the remediation statement as approved shall be carried out in accordance with 
its terms. Following completion of the remediation measures, a  verification report that 
demonstrates the effectiveness of the remediation carried out shall be prepared. The 
development shall not be occupied until the verification report has been submitted to and 
approved in writing by the planning authority. 
 
Reason: To identify any contamination present on site and ensure appropriate remediation 
is carried out. 

 
 

4. The development shall not begin until details of proposed ground and floor levels have 
been submitted to and approved in writing by the planning authority. Thereafter the 
development shall be implemented in accordance with the details as approved. 
 
Reason: To enable full consideration to be given to those details which have yet to be 
submitted, in the interests of visual and environmental amenity. 
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5. Surface water from the development shall be treated and attenuated by a sustainable 
drainage system (SUDS) in accordance with the Water Assessment & Drainage 
Assessment Guide (published by SUDS Working Party) and The SUDS Manual C753  
(published by CIRIA). The development shall not begin until a drainage assessment has 
been submitted to and approved in in writing by the planning authority. Thereafter the 
development shall be implemented in accordance with the details as approved. 
 
Reason: To minimise the cumulative effects of surface water and diffuse pollution on the 
water environment. 

 
 

6. The following restrictions shall apply to the construction of the development: 
 
Noise (Construction) 
Any work required to implement this planning permission that is audible within any adjacent 
noise sensitive receptor or its curtilage shall be carried out only between the hours of 08:00 
and 18:00 Monday to Friday and 08:00 and 13:00 on a Saturday and at no time on a       
Sunday. This includes deliveries and operation of on-site vehicles and equipment. 
 
No generators shall be audible within any residential properties between the hours of 20:00 
and 08:00. 
 
Noise (Vehicles/Plant) 
All site vehicles (other than delivery vehicles) must be fitted with non-tonal broadband 
reversing alarms. 
 
Vibration (Construction) 
Where piling or other significant vibration works are likely during construction which may be 
perceptible in other premises, measures must be in place (including hours of operation) to 
monitor the degree of vibration created and to demonstrate best practice. Prior to any piling 
or other significant vibration works taking place, a scheme to minimise and monitor vibration 
affecting sensitive properties shall be submitted to and approved in writing by the planning 
authority. Thereafter the development shall be implemented in accordance with the details 
as approved. 
 
Site Compound 
The development shall not begin until the location and dimensions of any site compound 
and means of access to same have been submitted to and approved in writing by the 
planning authority. Thereafter the development shall be implemented in accordance with 
the details as approved. 

 
Waste 
Effective facilities for the storage of refuse, building debris and packaging shall be provided 
on site. The facilities shall be specifically designed to prevent refuse, building debris and 
packaging from being blown off site. Any debris blown or spilled from the site onto 
surrounding land shall be cleared on a weekly basis. For the purposes of this condition, it 
shall be assumed that refuse, debris and packaging on surrounding land has originated 
from the site if it is of the same or similar character to items used or present on the site.  
 
Wheel Cleaning 
All construction vehicles leaving the site shall do so in a manner that does not cause the 
deposition of mud or other deleterious material on surrounding roads. Such steps shall 
include the cleaning of the wheels and undercarriage of each vehicle where necessary and 
the provision of road sweeping equipment. 
 
Reason: In the interests of visual and environmental amenity. 
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Standard Notes 

 

Please read the following notes carefully as they contain additional information 

which is of relevance to your development. 
 

Notification of completion of development  
 
It is a legal requirement that the person carrying out this development must notify the 
planning authority prior to work starting on site. The notification must include full details of 
the name and address of the person carrying out the development as well as the owner of 
the land and must include the reference number of the planning permission and the date it 
was granted. If someone is to oversee the work, the name and contact details of that person 
must be supplied. A form which can be used for this purpose can be found using the 
following link: 
 
https://www.westlothian.gov.uk/article/33098/Completion-of-development  
 
Contaminated land procedures 
 
In the event that contamination is found at any time when carrying out the approved 
development that was not previously identified, work on site shall cease and the issue shall 
be reported in writing to the planning authority immediately. The developer is required to 
follow the councils Supplementary Planning Guidance Development of land potentially 
affected by contamination. This document provides developers and their consultants with 
information on dealing with the planning process in West Lothian when development is 
proposed on land which is suspected of being affected by contamination. This document 
and further guidance is provided via the Councils web pages at 
https://www.westlothian.gov.uk/article/34731/Contaminated-Land  
 
Liaison with the Coal Authority 
 
As the proposed development is within an area which could be subject to hazards from 
current or past coal mining activity, the applicant is advised to liaise with the Coal Authority 
before work begins on site, to ensure that the ground is suitable for development. 
 
Any activities which affect any coal seams, mine workings or coal mine entries (shafts) 
require the written permission of the Coal Authority. Failure to obtain such permission 
constitutes trespass, with the potential for court action. The Coal Authority is concerned, in 
the interest of public safety, to ensure that any risks associated with existing or proposed 
coal mine workings are identified and mitigated. 
 
To contact the Coal Authority to obtain specific information on past, current and proposed 
coal mining activity you should contact the Coal Authority's Property Search Service on 
0845 762 6848 or at www.groundstability.com. 
 
Advisory note to developer - SGN  
 
There are a number of risks created by built over gas mains and services; these are:   
 
Pipework loading - pipes are at risk from loads applied by the new structure and are more 
susceptible to interference damage. 
Gas entry into buildings - pipework proximity increases risk of gas entry in buildings. Leaks 
arising from previous external pipework able to track directly into main building from 
unsealed entry. 
Occupier safety - lack or no fire resistance of pipework, fittings, or meter installation. Means 
of escape could be impeded by an enclosed meter. 
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Please note therefore, if you plan to dig, or carry out building work to a property, site, or 
public highway within our gas network, you must:} 
  
1.Check your proposals against the information held at 
https://www.linesearchbeforeudig.co.uk/ to assess any risk associated with your 
development and 
2.Contact our Plant Protection team to let them know. Plant location enquiries must be made 
via email, but you can phone us with general plant protection queries. See our contact 
details: Phone 0800 912 1722 / Email plantlocation@sgn.co.uk 
  
In the event of an overbuild on our gas network, the pipework must be altered, you may be 
temporarily disconnected, and your insurance may be invalidated. 
  
Further information on safe digging practices can be found here: 
  
Our free Damage Prevention e-Learning only takes 10-15 minutes to complete and 
highlights the importance of working safely near gas pipelines, giving clear guidance on 
what to do and who to contact before starting any work https://www.sgn.co.uk/damage-
prevention 
  
Further information can also be found here https://www.sgn.co.uk/help-and-advice/digging-
safely.  
 
SGN personnel will contact you accordingly.  
 
Advisory note to developer - General  
 
Please note that it is the developer's responsibility to ensure that all relevant consents and 
certificates are in place prior to starting work on site and that it is the developer's 
responsibility to speak with service authorities to ensure safe connection is possible to allow 
the development to proceed. 
 

 
 Draft Heads of Terms for Planning Obligation 
 
 
 A legal agreement is required to be entered in respect of developer contributions as follows: 
 

Education Planning Contributions: 
ND Primary – None 
Denominational Primary – St Nicholas’ (Broxburn) £1,153 unindexed 
ND Secondary - None 
Denominational Secondary – West Lothian Wide £2,510 unindexed. 

 
Cemetery provision: 
£88 per dwelling indexed to Q4 2017 RICS BCIS – 
Cost code 754200-94108, PG Agreed 19 January 2021 
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OR 
 
 
The council in exercise of its powers under the Town and Country Planning (Scotland) 
Act 1997 (as amended) refuses planning permission for planning application , for the 
reason(s) set out as follows: 
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DATA LABEL: PUBLIC 
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LOCAL REVIEW BODY 

APPLICATION NO.0130/H/23 – ERECTION OF A 1.9M HIGH TIMBER FENCE 
AND GATES AND FORMATION OF A GRAVEL SURFACED CAR PARK (IN 
RETROSPECT), THREEMILETOWN FARMHOUSE, THREEMILETOWN, 
LINLITHGOW 

REPORT BY CLERK AND LEGAL ADVISER TO THE LOCAL REVIEW BODY 

A PURPOSE OF REPORT 

This report describes the documents and other matters relevant to the 
consideration by the Local Review Body of this application for review of the 
refusal of planning permission for the erection of a 1.9m high timber fence and 
gates and formation of a gravel surfaced car park (in retrospect), 
Threemiletown Farmhouse, Threemiletown, Linlithgow 

B REVIEW DOCUMENTS 

The following documents form the review documents for consideration by the 
Local Review Body and are circulated to members with this report: 

1. The Notice of Review, and supporting documentation, submitted by the
applicant, dated 23 June 2023.

2. The Handling Report, prepared by the Planning Case Officer, dated 17
April 2023.

3. The Decision Notice, issued by the Appointed Person, dated 20 April
2023.

Thirteen representations were received in respect of the planning application, 
all in objection to the proposal. A statutory consultation response was also 
received from the council’s Transportation Services who consider the 
proposal to be acceptable subject to a condition that there shall be no direct 
vehicular access onto the B9080 due to the restricted visibility eastwards that 
the neighbouring building creates and the car park shall be from the Canal 
Court using the surfaced access. 

All those who had made representation on the planning application, including 
the statutory consultee, were contacted to advise the review application had 
been received and to afford them the opportunity to make further comment. 
Six of those who objected submitted further representations within the correct 
timeframe and these were shared with the applicant; the applicant submitted 
a response to those matters raised in the additional representations. Copies 
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C 

D 

of the statutory consultee response, representations made, and the 
applicant’s response thereto, are circulated with this report.    

The applicant has stated in the review application that they have raised new 
matters which were not before the Appointed Person at the time of the 
determination of the planning application; these concerns lowering the height 
of the fence crossing the garden and staining/painting the fence to tone in with 
the surrounding environment; and measures to make the exit from the new 
car parking area safer. 

The applicant has stated in the review application that it is their opinion that 
the review would most appropriately be determined following an accompanied 
site inspection and a hearing session.  

SITE VISITS AND FURTHER PROCEDURE 

At the first consideration of the review application committee were advised 
that a supporting statement that had not formed part of the review documents 
had been submitted by the applicant’s agent. Committee agreed that the 
supporting statement raised new material considerations which required to be 
considered in determining the application. The submission was therefore 
permitted to be submitted for consideration by Committee. Committee agreed 
to continue the review application to allow the thirteen objectors an opportunity 
to consider the material considerations raised in the supporting statement and 
to comment on them, and for further information to be obtained from; the 
Appointed Person, Transportation and the applicant’s agent on matters that 
had been raised in the supporting statement. All information required by the 
Local Review Body was outlined in a Procedure Note, a copy of which is 
attached to this report. 

The Local Review Body requested that a member of the Council’s 
Transportation Service attend the next meeting of the Local Review Body so 
that further professional advice could be provided to Committee with regards 
road safety issues and the proposed access to the development site. 

Reponses to the Procedure Note were received within the stipulated 14-day 
period and were subsequently shared with all interested parties who then had 
a further 14 days in which to comment on them. All correspondence referred 
to is attached to the report as a series of appendices. 

Members of the Local Review Body undertook a site visit on the 30 
August 2023 when the review application was first considered. 

DEVELOPMENT PLAN POLICIES AND PLANNING GUIDANCE 

The Appointed Person refused the application for the following reasons as 
outlined in the Decision Notice circulated with the committee report: - 

1. The fence and car park by virtue of its scale and design will be visually
detrimental to residential and the visual amenity of the C-listed building.
The choice of materials (timber fence boards and light grey gravel) is
not acceptable and would have an adverse impact on existing
residents' amenity. Therefore, the proposal was considered to be
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contrary to West Lothian Local Development Plan policies DES 1 
(Design Principles) and ENV 28 (Listed Buildings), National Planning 
Framework 4 Policies 16g and 16h and guidance given in the Extension 
and Alteration Design Guide 2020. 

 
2. The use of the vehicle entrance on the B9080 will create a safety risk 

to road users. Therefore, the proposal was considered contrary to West 
Lothian Local Development Plan Policy DES 1(c) (Design Principles). 

 
Further information can be obtained in the Decision Notice and Handling 
Report both of which are circulated with this report. 

 
E PLANNING CONDITIONS, LEGAL AGREEMENTS AND GOOD 

NEIGHBOUR AGREEMENTS 
  

Without prejudice to the outcome of this review, to assist the LRB in its 
deliberations and to assist the applicant and interested persons in securing a 
prompt resolution of the review, attached to the report are a set of draft 
planning conditions which the LRB may wish to consider imposing should it 
be minded to grant planning permission. A copy is circulated with this report 

 

Lesley Montague, Managing Solicitor, West Lothian Civic Centre 

Email address: - lesley.montague@westlothian.gov.uk 

Date: 1 November 2023 
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Section 1 contains the 
following documents 

• Notice of Review Application
• Decision Notice
• Handling Report
• Statutory Consultation(s)
• Representations
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NOTICE OF REVIEW

(LOCAL DEVELOPMENT – DECISION BY APPOINTED PERSON)

This Form is for a review by the West Lothian Council Local Review Body under Section 43A(8) of the 
Town and Country Planning (Scotland) Act 1997 in respect of decisions by the appointed person on 

local development applications.

The review will be conducted under the Town and Country Planning (Schemes of Delegation and local 
Review Procedure) (Scotland) Regulations 2008.

Please read and follow the accompanying West Lothian Council Local Review Body Guidance Notes 
when completing this form.  Failure to supply all the relevant information or to lodge the form on time 

could invalidate your notice of review.

Use BLOCK CAPITALS if you are completing the form by hand. 

PART A APPLICANT’S DETAILS Name ___Stuart Provan

Address _____Seamab

_____Rumbling Bridge

Postcode  ___KY13 0PT

Telephone No. (1) ___

Telephone No. (2) ___

Fax :         ________________________________________ 

E-mail :

REPRESENTATIVE       
(if any)

Name ________________________________________________

Address ______________________________________________

______________________________________________

Postcode  ____________________________________________

Telephone No. (1) ______________________________________

Telephone No. (2) ______________________________________

Fax :                  ________________________________________

E-mail :              ________________________________________

Please tick this box if you wish all contact to be through your representative.

Do you agree to correspondence regarding your review being sent by e-mail? * YES

FOR OFFICIAL USE ONLY

Reference No :
Date of Receipt :
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PART B APPLICANT REF. NO. 

SITE ADDRESS

DESCRIPTION OF 
PROPOSED 
DEVELOPMENT 

DATE OF APPLICATION __________________________________________________

DATE OF DECISION 
NOTICE (IF ANY)

__________________________________________________

Note:- This notice must be served on the planning authority within three months beginning with the date of the 
decision notice or, if no decision notice was issued, from the date of expiry of the period allowed for determining 
the application.

Type of Application (please tick the appropriate box)

Application for planning permission (including householder application)

Application for planning permission in principle

Further application (including development that has not yet commenced and 
where a time limit has been imposed; renewal of planning permission; and/or 
modification, variation or removal of a planning condition)

Application for approval of matters specified in conditions

PART C TYPE OF REVIEW CASE

Refusal of application by appointed officer

Failure by appointed officer to determine the application within the period allowed

Conditions imposed on consent by appointed officer

0130/H/23  

Threemiletown Farmhouse
Threemiletown
Linlithgow
EH49 6NF

Erection of a 1.9m high timber fence and gates and formation of a
gravel surfaced car park (in retrospect)

14/02/2023

20/04/2023
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Statement of reasons and matters to be raised

You must state, in full, the reasons for requiring a review of your case.  You must also set out and 
include with your application all the matters you consider require to be taken into account and 
which you intend to raise in the review.  You may not have a further opportunity to add to your 
statement of review at a later date.  It is therefore essential that you submit with your notice of 
review, all necessary information and evidence that you rely on and wish the Local Review Body 
to consider as part of your review. 

State here the reasons for requiring the review and all the matters you wish to raise.  If 
necessary, this can be continued or provided in full in a separate document.  You may also 
submit additional documentation with this form. 

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

______________________________________________________________________

Have you raised any matters which were not before the appointed 
officer at the time the determination on your application was made?

* YES
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If yes, you should now explain why you are raising new material, why it was not raised with the appointed officer 
before, and why you consider it should now be considered in your review.

We have proposed lowering the height of the fence crossing the garden to lessen the impact, 

and staining or painting all fencing to tone in with the surrounding environment.  We have also 

proposed measures to make the exit from the new car parking area safer.  Both of these have 

been added after discussion with planners. This is explained in the supporting 

statement and we would welcome the opportunity to attend a hearing session to discuss 

further. 

We were not given the opportunity to meet with West Lothian Council planners to discuss ways 

to make the application more acceptable until after the application was refused,  

List of documents and evidence

Please provide a list of all documents, materials and evidence which you wish to submit and rely on in 
your review.  All of these documents, materials and evidence must be lodged with this notice.  If 
necessary, this can be continued or provided in full in a separate document.

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

Statement of reasons and matters to be raised

Householder application 0130/H/23

Supporting statement submitted with householder application

Location map

Drawing 1 in 500

Photo – new fence at side of house

Photo – New gate to oil tank at rear of house

Photo – Fence around garden area

Photo – Gravel at entranceway

Decision notice
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PART D

SITE INSPECTION

The Local Review Body may decide to inspect the land which is subject to the review.

Can the site be viewed entirely from public land? *  NO

Is it possible for the site to be accessed safely, and without barriers to entry? *  YES

If you think the Local Review Body would be unable to undertake an unaccompanied site 
inspection, please explain why that may be the case.

Children are now resident in the house and access to the garden area can only be 

by prior arrangement, to ensure the young residents are kept safe and informed of 

any visitors. Gates may be locked. 

REVIEW PROCEDURE

The Local Review Body will decide on the procedure to be used to determine your review and 
may at any time during the review process require that further information or representations be 
made to enable them to determine the review. 

Can this review continue to a conclusion, in your opinion, based on a review of the relevant
information provided by yourself and other parties, without any further procedures?. For example, 
written submission, hearing session, site inspection *

*Please indicate what procedure (or combination of procedures) you think is most appropriate for 
the handling of your review. You may select more than one option if you wish the review to be a 
combination of procedures.

___________________________________________________________________
We do not accept that the review can be concluded without a hearing session and site 

inspection, and reques. t that both of thes_____________________________________________________________________e are arranged

If you have selected “further written submissions” or “hearing session(s)”, please explain which of 
the matters you have included in your statement of reasons you believe ought to be subject of 
those procedures, and why. 

___________________________________________________________________________

If deemed appropriate we would be happy to meet on site to discuss the application with the 
people who will consider our Appeal. We do not agree that the use of the vehicle entranceway on 
the B9080 will create a risk to road users, as this is an existing (not new) entrance to the 
Farmhouse.  
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PART E CHECKLIST

Please mark the appropriate boxes to confirm you have provided all supporting documents and 
evidence relevant to your review.  Failure to supply all the relevant information or to lodge the 
form on time could invalidate your notice of review. 

Full completion of all parts of this form

Statement of your reasons for requiring a review and matters to be raised

Statement of your preferred procedure

All documents, materials and evidence INCLUDING LOCATION PLANS 
AND/OR DRAWINGS which you intend to rely on.   Copies 
must accompany this notice. 

Where your case relates to another application (e.g. it is a renewal of planning permission or a 
modification, variation or removal of a planning condition, or an application for approval of matters 
specified in conditions), it is advisable to provide that other application reference number, 
approved plans and decision notice from that earlier consent.

***DECLARATION***

I, the applicant/agent*, hereby require West Lothian Council to review the case as set out in 
this form and in the supporting documents, materials and evidence lodged with it and which 
includes those plans/drawings that were used by the Appointed Person when determining the 
original planning application.

I have been provided with a copy of the West Lothian Council Local Review Body Guidance 
Notes b ore lodging this notice.

Signed  __ ___________ Date     23 June 2023

* Delete as appropriate

Please email this completed form to :- 

committeeservices@westlothian.gov.uk or alternatively post to :- 
Committee Services
West Lothian Council 
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF
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STATEMENT OF REASONS AND MATTERS TO BE RAISED 

Under the Town and Country Planning (Scotland) Act of 1997 you have refused permission for the 
following reasons:  

1. The fence and car park by virtue of its scale and design will be visually detrimental to 
residential and the visual amenity of the C-listed building. The choice of materials (timber 
fence boards and light grey gravel) is not acceptable and would have an adverse impact on 
existing resident’s amenity 

2. The use of the vehicle entranceway on to B9080 will create a safety risk to road users  

Background:  

West Lothian council issued an approval of a Certificate of Lawfulness for Seamab to create a care 
home for up to 4 children/young people at Threemiletown Farmhouse. In order to make this care 
home as functional and practical as possible we set about making adaptations externally as outlined 
in the planning application. I believed that by issuing the Certificate that we could make reasonable 
changes so as to create practical changes to improve the running of the home.  

For planning purposes, the house falls into the Class 9. Houses category where under section (a) (ii) 
where: Not more than 5 residents live together including where care is provided for residents.  
 
Reasons for Refusal:  

Point 1 - The fence and car park by virtue of its scale and design will be visually detrimental to 
residential and the visual amenity of the C-listed building. The choice of materials (timber fence 
boards and light grey gravel) is not acceptable and would have an adverse impact on existing 
resident’s amenity.  

It is important to highlight that as new tenants at Threemiletown we contacted our Landlord, 
Hopetoun Estate, prior to making the changes that are being discussed. We provided plans, 
photographs and sketches and gained approval from Hopetoun prior to undertaking the works. We 
were not made aware of the listed status of the building or we would have spoken with planners 
prior to undertaking any works.  

We have built fencing around the boundary of the property in what we consider a reasonable and 
normal style and we have used materials that are natural and sustainable. The fence is new and will 
weather with time and be less noticeable.  I note in neighbouring properties, some of which may be 
listed, there are similar wooden fenced areas that have weathered over time.  

We would be happy to stain or paint the fencing in a colour close to the existing weathered fencing 
at the side of the house and in neighbouring properties, to make this more unobtrusive if that was 
asked of us.    

The plot next to the house to the west is an area of unattractive scrubland that has been left 
unattended. I understand this has planning permission for the erection of a residential dwelling 
house. As tenants of Threemiletown Farmhouse, we need to ensure that our property is secure and 
access to the garden is controlled due to the vulnerability of the young residents and that children 
are safe from the road. We would wish to keep the fencing on that side of the house at the height of 
6ft/1.82 metres height for these reasons, we are happy to stain/paint this fence around the garden if 
instructed to do so.  
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We can reduce the height of the fence that crosses the garden (B to D on map) by some 440mm; 
stain/paint the fence as noted above; and plant shrubs and flowers around the fence to soften the 
aspect.  Reducing this fence and gate height would give a much better view of the farmhouse from 
the B9080 side of the property and would be visually more appealing in the countryside setting. 

From discussion with planners on site it was indicated that a height reduction of 440mm’s (between 
the middle spar and the top spar of the fence structure) of this fence would make the property more 
visible as a C listed building.  

Regarding the light grey gravel in the parking area, we opted for this so as to be as unobtrusive as 
possible within the surroundings.  This has already weathered/toned down and the colour matches 
the slate roofing on surrounding buildings. This was commented on by planners at the site visit as 
was the fact that the materials that we chose for chips was in keeping with a C Listed building.   

The children that we support have a variety of complex needs.  They are vulnerable children who 
have the potential to place themselves at risk – much like any child. Their health and safety is our 
first priority and reducing risk by creating a safe and boundary fence to the garden is critical. I 
believe that any family moving into the property would wish to do the same for children and/or for 
pets.   

Point 2 - The use of the vehicle entranceway on to B9080 will create a safety risk to road users  

The vehicle entrance on the B9080 has existed for many years and indeed was the original gateway 
to the Farmhouse. Our wish is only to re-instate the entranceway so that the house, in its modern 
context and current usage, can have the benefit of two separate entranceways.  

We have only a small walled car park to the rear of the house, at the Canal Court side of the 
Farmhouse. There will be infrequent times when this will not be large enough for staff and house 
cars, plus anyone visiting the house. By creating additional parking off the B9080, at the traditional 
entrance to the Farmhouse, we intend to minimise inconvenience to our neighbours and avoid 
having an “adverse impact on existing resident’s amenity”. 

By using a small parking and turning area at the front entrance, we reduce the potential for poor 
relations with our neighbours. We have had one neighbour claim numerous times that we are not 
permitted to park any of our vehicles in Canal Court. We have been asked to move vehicles off what 
one neighbour views as a ‘private road.’ We have since checked with West Lothian Council and have 
been advised that Canal Court is an adopted road and free for anyone to use.  

Objectors to our application have stated that the road is busy and has the potential to be dangerous.  
However, there is very clear visibility to the right when exiting at this entranceway and a left-turn 
from that gate provides very clear visibility to the right-hand side.  

We have had a number of council employees visit the property and they have all expressed that to 
turn left is the most sensible, safe and practical way to manage this entranceway. We are very 
willing to instruct all of our staff to only turn left from this gate and we can attach signage to the 
fence or to the gate pillars (if it were to be the pillars we would lodge a planning application in 
keeping with the Listed status). These signs – one saying STOP and the other below TURN LEFT – 
would serve as a reminder to anyone leaving this exit. If wishing to travel to Linlithgow, for example, 
cars can turn left and left again into Canal Court and come out again so as to turn right at the main 
junction with the B9080. We are also happy to fit a convex mirror across from the entranceway to 
aid safe exit. 
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Use of that parking/turning area at Canal Court will be minimal as we would generally keep the two 
“house cars” at the front and children going to school would always be a left turn. This would allow 
Staff and visitor cars to be parked to the rear of the house and staff could come into the house via 
the side kitchen door. This would mean that, by using the front car park, the children would avoid 
scrutiny by neighbours and have their privacy respected by coming in/out of the front door.  

This is what we outlined to the neighbours at a meeting that we held at the farmhouse in December 
2022. After the meeting I had a very cordial discussion with the neighbours across from the side 
entranceway and they were happy if we fitted fencing to the existing low fence so that it was 
6ft/1.82m high. This way both properties could have their privacy enhanced - see planning 
application 0235/LBC/23. 

The children moving into the Farmhouse have very traumatic early life histories and they already 
have anxieties about moving to a new home.  We need to ensure that we do all we can to give them 
reassurances that they are safe and protected.  By erecting a boundary fence we can help to ensure 
that the young people and those working at the house, can assimilate into the community in a low- 
key manner without too much scrutiny from neighbours that have already declared their views 
about us very openly. The fence between the garden and the new car parking area also protects the 
children from playing near to the B9080 which we have been told, as noted above, is a “busy and 
dangerous road”.  

We were cognizant of the opinions of some neighbours about our use of the house and our aim was 
to integrate slowly into the community, retain our own privacy, gain trust and build good 
relationships over time.  

We have breathed new life and invested significantly into reviving what is a wonderful historical 
farmhouse, the first house in Threemiletown I would imagine. We are invested in our young people 
having a bright future at this house and we wish to do this whilst respecting others within the 
community. The physical layout and how we practically deliver our care home with coming and 
goings of young people and staff is very important and will influence I believe just how we may be 
accepted by some of the neighbours. We wish to have good relationships and the practical steps 
that we have taken have been made with this in mind.  

Summary 

We do not agree that the works have had an “adverse impact on existing residents’ amenity”.  The 
fencing and car park are at a side of the house that does not impact on other residents as most 
properties on Canal Court have no visibility to the side and rear of our property. The choice of 
materials are used in virtually all residential areas to create boundaries and to create an area to park 
vehicles on. In addition, we are offering to stain/paint the fencing and reduce the height of the fence 
that faces the house and the road so to allow for more visibility of the house.  

It is notable that most traffic past the house is by car and rarely do people walk on the path. The 
amount of time to view the house from a passing car is brief but we are happy to make that 
opportunity easier to view what is a beautiful house from around the 1850’s.   

We do not agree that the use of the vehicle entranceway on the B9080 will create a risk to road 
users, as this is an existing (not new) entrance to the Farmhouse.  We feel that the condition of a 
left-turn only from this exit would alleviate any concerns so that all users of the entranceway would 
abide by this turning left protocol.  

We thank you for your time in reading through our Appeal and for enabling us to make such an 
Appeal. 
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SUPPORTING STATEMENT 
Planning portal ref. no. 100616333-001 
 
Seamab has leased Threemiletown Farmhouse from Hopetoun Estates and we are in the process of 
setting this up as a residential care home for up to four children aged 5 to 18 years.  The house will 
be registered with the Care Inspectorate for this purpose in due course and we have been granted a 
Certificate of Lawfulness from West Lothian Council advising that our use of the building does not 
require Change of Use.  The Farmhouse is a category C listed building. 
 
Seamab is a specialised residential resource supporting children and young people who have not 
managed to maintain a place within a mainstream setting.  There is a variety of complex reasons 
why this is the case and we help these young people to feel safe, happy and secure.  We have more 
than 30 years’ experience of providing this type of care and our homes are carefully designed to 
reflect a safe, comfortable, welcoming and nurturing environment.   
 
To ensure the safety of the young people who will live in the house, we have installed fencing 
around the west and south of the front garden area and have replaced an existing fence panel and 
gate at the oil tank of the property, as noted on the attached drawing.  We took this step having first 
spoken to our landlord, Hopetoun Estate, who have perused our plan and given us permission to 
carry out the works.  In anticipation of a Care Inspectorate registration visit, we replaced fencing and 
a padlock to the oil tank and installed fencing to the side of the property’s front garden.  This 
provides a safety measure from the busy main road for our children and young people.  
 
We are seeking retrospective planning permission for the fencing work that has already been 
completed and for a small section of fencing, still to be fitted, at the east side of the house. We met 
with around 12 neighbours in December, after they became aware of the purpose for which we took 
on the tenancy. We discussed with one immediate neighbour that our kitchen door/side entrance to 
the house faces onto their property. They were pleased that we intended to raise the height of the 
fence panelling there to 2 metres so as to provide privacy to both parties.  
 
The works include: 
 

A to B on enclosed plan – a section of fence (height 1900mm) running from the rear 
boundary wall, down the west side of the building for 33 metres. This section replaces an 
existing post and wire fence.  We are aware that planning consent has been granted for the 
construction of a dwelling house on the vacant land immediately to the west of the 
Farmhouse and this section of fence will help ensure our privacy during the neighbouring 
construction works. 
A new gate (1500mm wide) fitted to the fence between points A and B, and across to the 
southwest corner of the house, to restrict access to the garden area from the rear of the 
house. The gate is not affixed to the building.  
B to D on enclosed plan – a new fence (height 1900mm) across the garden 9 metres from 
the existing road entrance, with a gate in the middle to allow access to the gravel parking 
area which is accessed off the main road.  Existing boundary wall and gate posts remain in 
situ. 
Oil tank area – a gate and new section of fence has been fitted at the oil tank at the rear of 
the building, replacing an existing fence/gate.   
E to F on enclosed plan – we also seek permission to fit fencing panels on the property 
boundary at the east side of the house for a length of 8m; to allow some privacy from and 
for immediate neighbours. Panels will sit on top of the existing boundary wall and total 
height will not exceed 2 metres. 
All fencing is of timber post and slat construction. 
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We have held a meeting with the local community and we are aware that some neighbours are 
resistant to our development of the house for residential child care.  We will continue to work to 
overcome some of the prejudice that we experienced at this meeting and hope that the new fence 
will help to lessen any nuisance/noise for neighbours caused by children playing in the garden area. 
 
We are happy to meet with planners, if necessary, to discuss any alterations we can make to the 
fencing (colour/height) if any aspect of this work is not acceptable. Our aim is to be good neighbours 
and, by taking the steps that we have taken, we intended to reduce impact on neighbouring 
properties from traffic of people coming in and out of the house from Canal Court by using car 
parking at both the front and back of the house.  
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Threemiletown Farmhouse, Linlithgow, EH49 6NF
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Page 1 of 2

DECISION NOTICE
REFUSAL OF PLANNING PERMISSION

Town and Country Planning (Scotland) Act 1997, as amended

West Lothian Council, in exercise of its powers under the Town & Country Planning (Scotland) Act 1997 (as 
amended), refuses full planning permission for the development described below, and in the planning 
application and docquetted plan(s).

APPLICATION REFERENCE 0130/H/23

PROPOSAL Erection of a 1.9m high timber fence and gates and formation of a 
gravel surfaced car park (in retrospect) 

LOCATION Threemiletown Farmhouse, Threemiletown, Linlithgow, West 
Lothian, EH49 6NF, (GRID REF: 305926, 675756)

APPLICANT Mr Stuart Provan, Seamab School, Rumbling Bridge, Kinross, 
KY13 0PT

The above local application was determined by an officer appointed by the council in accordance 
with its scheme of delegation. Please see the advisory notes for further information, including how to 
request a review of any conditions.

Docquetted plans relative to this decision are identified in Annex 1, Schedule of Plans. 

Dated:
20.04.2023

DATA LABEL: PUBLIC

Wendy McCorriston
Development Management Manager

West Lothian Council
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF

Signature:
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Page 2 of 2

The council in exercise of its powers under the Town and Country Planning (Scotland) Act 1997 
(as amended) refuses planning permission for planning application 0130/H/23, for the reason(s) 
set out as follows:

 1 The fence and car park by virtue of its scale and design will be visually detrimental to residential 
and the visual amenity of the C-listed building. The choice of materials (timber fence boards and 
light grey gravel) is not acceptable and would have an adverse impact on existing residents' 
amenity.

The proposal is therefore contrary to West Lothian Local Development Plan policies DES 1 
(Design Principles) and ENV 28 (Listed Buildings) , National Planning Framework 4 Policies 16g 
and 16h and guidance given in the Extension and Alteration Design Guide 2020.

 2 The use of the vehicle entrance on the B9080 will create a safety risk to road users.

The proposal is therefore contrary to West Lothian Local Development Plan Policy DES 1(c) 
(Design Principles).

Advisory Notes to Developer

How to challenge the council's Decision

If your application was determined under delegated powers as a local application by an officer appointed by the 
council and you disagree with the council’s decision on your application, or one or more of the conditions attached 
to the decision, you can apply for a review by the council’s Local Review Body.  If the application was heard at a 
committee and in any other case you can seek an appeal of that decision to the Government’s Directorate for 
Planning and Environmental Appeals. You can find information on these processes and how to apply for a review, 
or to appeal, here: https://www.westlothian.gov.uk/article/33128/Decisions-Reviews-and-Appeals

Annex 1, Schedule of Plans - 0130/H/23

Docquetted
Number

Drawing Description Drawing Number

1 Location Plan
2 Site Plan
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DATA LABEL: PUBLIC

HANDLING REPORT

Ref. No.: 0130/H/23 Email: anna.mccabe@westlothian.gov.uk

Case Officer: Anna McCabe Tel No.: 01506 280000

Ward: Linlithgow Member: Cllr Tom Conn
Cllr Pauline Orr
Cllr Sally Pattle

Title Erection of a 1.9m high timber fence and gates and formation of a gravel 
surfaced car park (in retrospect)(Grid Ref: 305926,675756) at 
Threemiletown Farmhouse, Threemiletown, West Lothian EH49 6NF

Application Type Local Application
Decision Level Delegated List
Site Visit 08.03.2023
Recommendation Refuse Permission
Decision
Neighbour 
Notification

Neighbour notification procedures have been carried out correctly - case 
officer verification.   YES 

Advertisement
EIA Screening Does the development require EIA screening - No

Description of Proposals

Erection of a 1.9m high timber fence and gates and formation of a gravel surfaced car park 
(in retrospect)

Threemiletown Farmhouse is a detached traditional category C listed blond sandstone house 
located in Linlithgow. The property is a residential care home will be run by Seamab which is a 
Scottish charity registered with Office of the Scottish Charity Regulator (OSCR) and the Care 
Inspectorate.

Site History

0917/CLU/22 - Certificate of lawfulness for the proposed use of a house as a residential 
care home for up to 4 young people. Issued 2 December 2022

Agenda Item 6

      - 88 -      



0235/LBC/23 - Listed building consent for erection of external lighting and timber gate and 
wall (in retrospect). Under consideration.

Representations

14 Objections were received for this application. 

This is a summary of the representations received.  The full documents are contained in 
the application file.  

Objecting Comments Response

Fence and car park is an eyesore Noted 

Restricted visibility from car park Noted 

Busy residential footpath/car park Noted

Hard core should be a change of use Not included in this application.

Misleading/underhanded/incomplete 
application

There is enough information to 
determine the application. 

Satellite dish on the property This has since been removed

Changes the character of the Listed 
building

Noted 

Overbearing development/Unsightly 
paving

Noted

Unsympathetic to the key identity of the 
area/Conservation area (not applicable)- 

The site is not in a Conservation Area

Restricted access to Canal Court for 
existing 29 occupants

Canal Court is an adopted road and 
there are no such planning restrictions 
in place that would be relevant to this 
application.  
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Consultations

This is a summary of the consultations received.  The full documents are contained in the 
application file.

Consultee Objection? Comments Planning Response

WLC Roads & 
Transportation

Acceptable with 
conditions

There shall be no 
direct vehicular 
access onto B9080 
due to the restricted 
visibility eastwards
that the neighbouring 
building creates.
The car park shall be 
from Canal Court 
using the surfaced 
access

The concerns over road safety in 
relation to the access to the B9080 are
noted.
Should planning permission be 
granted, then a condition should be 
attached to any permission requiring
vehicles to access the site from the
existing access/parking area on Canal
Court in order to minimise any traffic
safety risk.

Policies Considered

7.1 Section 25 of the Town and Country Planning (Scotland) Act 1997 requires planning 
applications to be determined in accordance with the Development Plan, unless material 
considerations indicate otherwise.

7.2 The development plan comprises the National Planning Framework 4 (NPF 4) and the 
West Lothian Local Development Plan (LDP).

7.3 The relevant development plan policies are listed below

National Planning Framework 4

Policy Title Policy Text

Policy 16 - Quality 
homes

g) Householder development proposals will be supported where they:

i. do not have a detrimental impact on the character or environmental
quality of the home and the surrounding area in terms of size, design and
materials; and

ii. do not have a detrimental effect on the neighbouring properties in terms
of physical impact, overshadowing or overlooking.
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h) Householder development proposals that provide adaptations in
response to risks from a changing climate, or relating to people with health
conditions that lead to particular accommodation needs will be supported.

West Lothian Local Development Plan 

Policy Title Policy Text

DES1 - Design 
Principles

All development proposals will require to take account of and be integrated 
with the local context and built form. Development proposals should have 
no significant adverse impacts on the local community and where 
appropriate, should include measures to enhance the environment and be 
high quality in their design.  Development proposals which are poorly 
designed will not be supported.  

When assessing development proposals, the developer will be required to 
ensure that: 

a. there is no significant adverse impact on adjacent buildings or
streetscape in terms of layout, scale, massing, design, external materials
or amenity;

…

c. the proposed development is accessible for all, provides suitable
access and parking, encourages active travel and has no adverse
implications for public safety;

…

ENV28 - Listed 
Buildings

…

In determining applications for planning permission and listed building 
consent relating to a listed building, the council will specify and require the 
fullest supporting information. Prior to the implementation of an approved 
alteration, recording shall be required in accordance with a schedule to be 
issued.  Owners of major heritage assets will be encouraged to prepare 
and adopt management or conservation plans based on current best 
practice for their long-term guardianship.  Additional controls (such as 
Article 4 Directions removing permitted development rights) will be 
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introduced to protect the setting of listed buildings where such buildings 
are under threat from development.

Officer Assessment

The applicant seeks retrospective consent to erect a 1.9m high timber fence and gates and form 
a gravel surfaced car park to the front of the property.

The 1.9m fence runs on the west and east perimeter of the property and is set back
approximately 9m from the southern boundary to allow for a gravel car park. This fence was 
erected to ensure the safety of the children under their care. The fence is constructed of vertical 
timber fence boards and is stark in contrast to the immediate context of the surrounding listed 
buildings.

The gravel car park to the front (south) of the property uses light grey gravel and runs the width 
of the property up unto the new southern fence. The existing entrance to the property allowed 
access to the house via a footpath, the new car park creates a large sever contrast to the blond 
sandstone of the C-listed building. Roads and transportation have also commented stating that 
there shall be no direct vehicular access onto B9080 (road to the south of the site) due to the 
restricted visibility eastwards that the neighbouring building creates. They suggest that any 
vehicular access to the site should be via Canal Court. 

The overall impact of the fence and the car park are stark in contrast with the existing building 
which detract from the character of the listed building.

It is recommended that this application is refused due to the adverse impact on the listed 
building and traffic safety. 

Conclusions and Reasons for Decision

The proposal is contrary to West Lothian Local Development Plan's DES 1 (Design Principles) 
Policy, National Planning Framework 4 Policies 16g and 16h and the guidance given in the 
Extension and Alteration Design Guide 2020.

It is recommended that this application is refused planning permission.

List of Review Documents

Drawings schedule:
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Docquetted 
Number

Drawing Description Drawing Number

1 Location Plan
2 Site Plan

Other relevant documents:  

West Lothian Local Development Plan, 2018;

Case Officer – Anna McCabe   Date 17/4/23
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There shall be no direct vehicular access onto B9080 due to the restricted visibility eastwards 
that the neighbouring building creates. 

The car park shall be from Canal Court using the surfaced access.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mr Andrew Sneddon
Address: 12 Canal Court, Threemiletown, Linlithgow, West Lothian EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:I object to the number and nature of recent developments at this property, the
Farmhouse Threemiletown Steading.
This type of Fence construction on this listed building, fundamentally changes the characteristics
of the Farmhouse and its Amenity.

The addition of a satellite dish and cheap gravel are not in keeping with its surrounds. The
formation of a parking area is against the residential amenity in such as it dominates the front of
the development and gives the outward impression of a business premises not in character with
any other residences in the development.
Traffic management is already a problem at the very busy junction and adding minibus parking will
fully exacerbate this.
The level of cumulative development in the area is of a scale and intensity so as to be over
bearing and negative in its effect on the areas amenity.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Angela Edwards
Address: 4 canal court Threemiletown EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:I wish to object to this planning application as its misleading. Our development in canal
court had strict conditions put on the residents in terms of what we could and couldn't do. There is
no mention of the satellite that's been put up...as residents we have been forced into having a
shared dish i would expect the farmhouse to be under the same conditions. The paving constitutes
a driveway its hard core and has been fenced with a large fence and has the clear intended use of
a driveway. This is an already busy junction and creates additional traffic management
requirements. The conditions we are subject to is to compliment the build of the farmhouse and
not to detract from what is a listed building. However it would appear the same consideration is not
being given by owners of the farmhouse. We are not allowed to even put up whirly gig washing
lines yet a monstrosity of a fence has been ericted.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Dianne Risbridger
Address: 3 Canal Court Threemiletown By Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Firstly, I notice this application is retrospective. All work has already been completed.
This begs the question why an established business is ignorant of planning regulations, especially
as the Farmhouse is a listed building set within a conservation area.
The Farmhouse lies within Canal Court, a small development with many restrictions detailed within
the Title Deeds of all the properties. These include:
a) the dwellinghouse shall be used and occupied solely as a privare dwellinghouse and shall not
be subdivided or occupied by more than one family at a time
b) no commercial vehicles other than private motor cars to park on any part of the development
c) express prohibition from carrying on any trade, business or profession
d ) strict prohibition of satellite dishes (and other items)
The application refers to paving, when in reality it is a car park and is already in use as such. This
car park is located in the front garden of the property, thus changing its use from a residential
garden to a business car park, to be used by a charity to transport children on a daily basis. The
access and egress is on to a very busy road close to a staggered junction, with restricted visability
and therefore posing a safety risk, not only to vehicles but also pedestrians who use the footpath
crossed by all vehicles using this car park. This situation becomes even more dangerous at peak
times.
The unsightly fencing erected across the front garden is totally out of keeping with the frontage of
the property. It is more suited to a modern property.
There is no mention of the satellite dish erected on the front of the building and in breach of
current planning regulations for this development.
These significant alterations are totally out of keeping with a listed building set within a
conservation area, damaging the historical characteristic of both. They can only be described as
both an eyesore and a safety risk.
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The above alterations to this property are all to the front of a very grand, historic building, situated
within the small settlement of Canal Court, Threemiletown Steading. It is a characteristic example
of its type, with few remaining in the county.

I wish to formally object to this appliction in lieu of the above, and would hope remedial works
undertaken as a matter of priority to restore this fine building to its original state.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Miss Eileen  Boyle 
Address: 6 canals court Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:I want to object to this for the following reasons;
The paving is ugly hard core laid down to create a car park. This constitutes a change of use of
the Farmhouse garden to a formal car park - a business, really?
This will create a traffic management issue at a very busy junction which is already infamous for
car accidents. This is a car park for a business function of the charity to transport children which
sounds incredible for these safety reasons. Im also concerned this will put pressure on rear
access of the Farmhouse for its business use and severely impact canal court Resident access
and parking as there is after all only one short street in the estate.
.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Fiona Irving
Address: 22 Canal Court Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Firstly, this application is misleading as a satellite dish is omitted that has already been
erected. Other residents in this development are not allowed to erect dishes. Furthermore, the
'paving' is hard core laid down to create car parking so this is also misleading. The high fence,
satellite dish and parking fundamentally changes the listed characteristics of the Farmhouse and
it's amenity.
Also, the hard core constitutes a change of use of the Farmhouse garden to a formal car park.
This in turn creates a traffic management issue at a very busy junction where there are already
many accidents. It is a car park for the business function of the charity to transport children.
Concerns are that this then puts pressure on the rear access of Farmhouse for it's business use
and will impact in residents access.
This is all unacceptable levels of development that impact our community.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of a 1.9m high timber fence and gates and formation of a gravel surfaced car
park (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name:  Fiona Irving
Address: 22 Canal Court Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Why has the application suddenly changed from 'paving' to an ACTUAL CARPARK!
Surely this is now a change of use to commercial as we all know it is.
Also this is NOT what is written on the notification sent out to all the residents. This is very
underhand and not factually correct.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Miss Gillian Macwhirter
Address: 26 Canal Court Threemiletown Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:SEAMAB's retrospective application is misleading.
A satelite dish has been errected to the western side of the grade c listed building (omitted on the
application), the significant wooden fence errected is out of character to the listed visual aspect of
the grade c listed building, it also disects the front garden again changing the amenity and visual
aspect.
The 'paving' is deep hard core laid down to enable formal parking of buses and cars - the small
low gate has been removed to enable vehicle access. This is a change of use of the front garden,
away from its home use of garden to a formal and established creation of parking. Again a
fundamental change to its listed characteristics and the visual impact on the locality and to Canal
Court and surrounding residnets.
The parking area will be used by the charity's business purpose of transporting children. The
vehicle access poses a signifcant traffic managment issue to an already dangerous junction of the
B8090 Livingston junction that has poor visilbity. This is also likely to impact on spillover traffic for
the business of the charity using the farrhouse rear acces into Canal Court which is not
sustainable.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of a 1.9m high timber fence and gates and formation of a gravel surfaced car
park (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Miss Gillian Macwhirter
Address: 26 Canal Court Threemiletown Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Following on my objection to the first posting of retrospective planning application to
erect the 1.9m wooden fence and lay paving, I note there has been a change to the wording to the
application. I wish to add to the objection following the change in wording of 'formation of a gravel
surfaced car park' from 'laying paving'. My objection and the queries within the first proposal
remain and I extend them include the following.
Please can the Council advise how the retrospective planning application; constitutes
development (in that it must seek retrospective planning consent) in keeping with and
proportionate to a Listed domestic dwelling. I am curious to understand how this development, and
the reasons for the need of it (business and not domestic occupation - also a home doesn't use
hard core), does or does not constitute a change of use. Is retrospective planning request being
sought and amended because:
1.) SEAMAB and its Trustees hadn't sourced the right advise at the outset about its intended
occupation and did not reasonably anticipate / disclose its occupational needs reflecting its
activities. Given its years of operation / experience in setting up a residential home, presumably
there is prior experience associated formalities to draw on. This retrospective planning permission
is puzzling. Specifically concerning is the preparation of the appropriate fence to screen the
children for their ongoing safety / privacy and also provide for the necessary vehicular movements
of its staff and transportation of the children - how to plan for this and relevant consents. 2. Or
there was a short fall of the information provided to the Council and also of the Council's follow
through to understand the nature of the occupation of a business / charity (of even just four
children) would require. This includes the reasonable anticipation of the location of parking for
children's transportation and any traffic assessment on the impact of direct egress onto the B8090
as well as the children needing security provisions in a range of forms; 3.) or was Certificate of
Lawful Use secured first with the view to then undertake its planned development of the fence and
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formal car parking and then if required seek retrospective planning consent.
If the Council consider retrospective consent can be granted for the fence and car parking for non-
domestic use, how does this work with a Certificate of Lawful use?
Had SEAMAB stated its development requirements at the outset, for which it now seeks
retrospective consent I understand that as it would have required a planning application;
immediate neighbours would have been consulted; it may have gone to planning committee for
consideration at which time the community could have made representations, Local Councillors
engaged including the Community Council. This did not happen.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Heather Sargeant
Address: 38 canal court Threemiletown Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:My main objections to the proposals for the fence and parking area at the farmhouse on
canal court is that it totally changes the beauty of what I believe to be a listed building with a 5ft
high , maybe even higher, running the full vicinity of the house it changes the whole outlook of
what was once a beautiful building. The hardcore carpark also. is not in keeping at all with listed
building surrounding area.
The access to said car park is from a very busy road that I hear regular traffic near misses, horns
honking and actual many car crashes in the 8 years I have lived near the junction. I believe this
would be a danger to children accessing the home but also further traffic problems if they were to
need access from canal court side as we already have quite a flow of cars from residents that live
here.
This leads me to my point that to use the house as a business also does not sit well within a
community of residential homes . I
Hope my points will be recognised and believe many more neighbours will be if the same view.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Jenny Mcdonagh
Address: 10 canal court Threemiletown Linlithgow Eh496lz

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Canal court has restrictions due to the Steading and Farmhouse being in a conservation
area. It also has restrictions on not running a business from this address- a residential house for
young people with trauma is run by a business Seamab.
The change to the farmhouse garden installing fencing and a car park are very concerning. Traffic
management must be looked at as this is a key junction where many accidents occur. Vision
coming out of the car park is seriously limited and poses a risk to the young people staying here.
The change of use and lack of consultation on this shows unacceptable levels of development
which directly impacts our community.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of a 1.9m high timber fence and gates and formation of a gravel surfaced car
park (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Miss Lorraine Porter
Address: 20 Canal Court Threemiletown Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:I would like to formally object to the above application for retrospective planning
permission.

The buiding is a Grade C listed building and forms part of a Conservation Area. I feel that the
changes made adversely affect both the character of the building and the appearance of the area.

The fence and car park are cheap and industrial looking. Materials and styles far more
sympathetic and in-keeping with the area could easily have been chosen/used.

The Farmhouse is a central feature of the Canal Court development and is indeed a key
consideration when other building plans have been submitted. To suddenly allow this building to
then be changed unsympathetically, seems contradictory to this previous stance.

In addition, the entrance to the car park leads straight out onto a busy road and is close to an
extremely dangerous junction. The applicants were made well aware of this by local residents who
were genuinely concerned for the safety of the children who will be transported by this route more
than twice daily. It's puzzling why they would chose to ignore this and build the car park
regardless, without any kind of planning input/guidance/permission from yourselves/Roads &
Transport.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of a 1.9m high timber fence and gates and formation of a gravel surfaced car
park (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Ms Pauline Stewart
Address: 5 Canal Court Threemiletown Linlithgow EH496LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Seamab were granted a Certificate of Lawfulness for a care home for up to 4 young
adults and did not require to submit a planning application. I believe they stated on the Certificate
of Lawfulness that they were not doing anything that required planning consent. They build a large
wooden fence and a car park around a listed building in a conservation hamlet without permission
and now have to apply for retrospective planning permission. How does this stand with the
Certificate of Lawfulness because I believe they stated in their application for this that no work
would be undertaken that required planning permission and yet they have had to apply for
planning permission. They clearly knew they required a second car park as they have residential
staff and the minibus that takes the children/young adults to school in Rumbling Bridge every day
alongside other vehicles that supply the home. They are running a business/care home in a tiny
hamlet that has only one road in and out for 29 residents who already have trouble parking and
with added traffic congestion when guests visit. This is not a suitable environment for such a
business as there is no extra car parking for this business. The residents are not allowed to run
businesses from here for that very reason. In addition I note that the Roads and Transport state
that Seamab cannot use the car park they are applying to use due to restricted visibility. We, the
residents, clearly advised them regarding this but they advised us that they had already signed a 5
year lease. There is also restricted visibility in the one road that leads into the hamlet and this is
also dangerous. For the above reason I would like to object. I would like to also ask what the
position is with the Certificate of Lawfulness as they have applied for planning permission and
have made changes that required this.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mr Robin Risbridger
Address: 3 Canal Court Threemiletown By Linlithgow EH49 6LZ

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Firstly, I notice this application is retrospective. All work has already been completed.
This begs the question why an established business is ignorant of planning regulations, especially
as the Farmhouse is a listed building set within a conservation area.
The Farmhouse lies within Canal Court, a small development with many restrictions detailed within
the Title Deeds of all the properties. These include:
a) the dwellinghouse shall be used and occupied solely as a private dwellinghouse and shall not
be subdivided or occupied by more than one family at a time
b) no commercial vehicles other than private motor cars to park on any part of the development
c) express prohibition from carrying on any trade, business or profession
d ) strict prohibition of satellite dishes (and other items)
The application refers to paving, when in reality it is a car park and is already in use as such. This
car park is located in the front garden of the property, thus changing its use from a residential
garden to a business car park, to be used by a charity to transport children on a daily basis. The
access and egress is on to a very busy road close to a staggered junction, with restricted visability
and therefore posing a safety risk, not only to vehicles but also pedestrians who use the footpath
crossed by all vehicles using this car park. This situation becomes even more dangerous at peak
times.
The unsightly fencing erected across the front garden is totally out of keeping with the frontage of
the property. It is more suited to a modern property.
There is no mention of the satellite dish erected on the front of the building and in breach of
current planning regulations for this development.
These significant alterations are totally out of keeping with a listed building set within a
conservation area, damaging the historical characteristic of both. They can only be described as
both an eyesore and a safety risk.
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The above alterations to this property are all to the front of a very grand, historic building, situated
within the small settlement of Canal Court, Threemiletown Steading. It is a characteristic example
of its type, with few remaining in the county, according to Historic Environment Scotland.

I wish to formally object to this appliction in lieu of the above, and would hope remedial works
undertaken as a matter of priority to restore this fine building to its original state.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Ms Siofra O'Smotherly
Address: 1 Flint Cottages Westmill SG9 9LN

Comment Details
Commenter Type: Member of Public
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:I own a property within the neighbouring Canal Court development, and have serious
concerns with this application. I believe the application is incomplete and misleading, as the
erection of a satellite dish has been omitted and the proposed paving is hard core to be laid down
to create car parking. The fence, satellite dish and parking will fundamentally changes the listed
characteristics of the Farmhouse. I also believe the hard core constitutes a change of use of the
Farmhouse garden to a formal car park. This in turn creates a traffic management issue at a very
busy junction. The establishment of a car park is for the business function of the charity to
transport children which in turn will put pressure on rear access of the Farmhouse for its business
use, which will negatively impact residents access.
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CComments for Planning Application 0130/H/23

Application Summary
Application Number: 0130/H/23
Address: Threemiletown Farmhouse Threemiletown Linlithgow West Lothian EH49 6NF
Proposal: Erection of timber fence and gates and formation of paving (in retrospect)
Case Officer: Anna McCabe

Customer Details
Name: Mrs Vicky Hunter
Address: 1 can Al court Linlithgow Eh49 6lz

Comment Details
Commenter Type: Neighbour
Stance: Customer objects to the Planning Application
Comment Reasons:
Comment:Ridiculous and an eye sore for what was beautiful. Car park is a death trap, blind spots
at both sides on a horrendously busy road where there are multiple accidents. Absolutely no H&S
assessment done, I walk my dog past there every morning, afternoon & night and give the
obstruction there's no way a driver leaving the car park would see me. It's a busy residential path
but again no assessment of the use done what so ever!

Agenda Item 6

      - 114 -      



Section 2 contains the 
following documents 

• Further representations (in response to the
Notice of Review)

• Response from SEAMAB (the applicant) to the
further representations

• Additional supporting statement from
SEAMAB’s legal representative
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Hi al, (received 10 ul at 19:0 ) 
 
We intend to comment on the Appeal currently being heard regards  

TO N AND COUNTR  PLANNING  SC EMES O  DELEGATION AND LOCAL RE IE  PROCEDURE  
SCOTLAND  REGULATIONS  00  

APPLICATION NO.0130 3   ERECTION O  A 1. M  IG   ENCE AND GATES AND  ORMATION O  
A GRA EL SUR ACED CAR PAR   IN RETROSPECT  T REEMILETO N  ARM OUSE  
T REEMILETO N  LINLIT GO  

Our concerns have not been taken seriously by r Provan which is consistent with his initial 
approach to our development. r Provan turned up and winged what was obviously a very 
important meeting for us. r Provan took no notes and provided no reassurances on any of our 
points, very arrogant man I am afraid. 

In his submission to your appeal process he makes statements, on heights and qualities of fencing 
and gravel, as if he is an expert on Listed buildings. He clearly is not. 

He was educated at that meeting that the building was grade C category. 

He also did not know much about that entrance being formerly chained off to stop it being used as a 
vehicle entrance, traffic on that road is greatly increased now due to the massive developments 
going on in the area. 

He was carefully warned that night about the danger of turning into the farmhouse from the front 
entrance but decided to ignore the locals advice. 

I and other locals have witnessed wayward maneuvers by drivers passing cars turning in left to the 
farmhouse; to pass they have crossed the central divide and headed into unseen traffic around the 
blind corner. 

Can you let me know who, during the appeal process hiatus, is prosecutable/ culpable in the event 
of a vehicle left or right turning into the farmhouse and causing an accident or worse. 

Is it WL Council or Police Scotland who have failed in their duty to protect the public in a 
wholly predictable scenario or event  

Either way, for the safety of all and to reduce liability to ero should the entrance at the front be 
barriered off during this period  

Can WL council really believe that their decisions and processes allow them to act carelessly or with 
impunity  

The colour and quality of the fencing and gravel adds insult to potential injury to locals now having 
to navigate the notorious B9080 / B80  corner. 

r Provan has blamed everyone for his own person lack of leadership and does not see any of this 
as his personal responsibility I am afraid. 

 Best Wishes 
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Andy and acqui Sneddon 

12 Canal Court 

Threemiletown 

EH 9 L  
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Hello, (Received by email on 29th Jun at 19:41) 
 
I have now read the attached document and Seamab's proposals for making further 
alterations to the Farmhouse at Threemiletown, this time with a view to getting 
planning approval. 
 
They state they were not advised by the owner, Hopetoun Estate, that this is a listed 
building. However, this information is readily available in the public domain had they 
bothered to check. They state further on that they have breathed new life into a 
wonderful historic farmhouse, the original building within the development. This 
suggests they were well aware of its listed status but chose to ignore it. It's quite 
staggering that they would plead ignorance as their defence. 
 
They refer to neighbouring fencing which, in fact, is built horizontally as opposed to 
their vertical fencing panels already erected. Also, they have installed considerably 
more fencing than that surrounding the neighbouring properties. 
 
They state 1.82 metres high fencing is necessary to secure the property and control 
access, especially as it's directly on to a very busy road. This is the same busy and 
dangerous road, as acknowledged by them, they already use unauthorised as a car 
park. They also state they will reduce the height of the fence crossing the front 
garden to make the property more visually appealing. Yet again, this contradicts their 
reasons for putting up this fence in the first place as it will be much easier for the 
residents of the Farmhouse to abscond! What has suddenly happened to their safety 
concerns? 
 
It is a fact that this unauthorised car park does not meet, nor will it ever, the 
necessary visibility requirements for this speed of road for all road users, whether by 
vehicle, bicycles or on foot. 
 
They state this entranceway is an existing one which it is, but for pedestrian only 
access. When was it ever previously used for vehicles? Today the B9080 is 
extremely busy on account of all the connections to various motorways, linking 
rapidly expanding villages and towns nearby. 
 
They now propose to have all vehicles using the unauthorised car park turn into 
Canal Court. Canal Court is already struggling with the increased volume of traffic 
created by this business venture and now they intend to have even more vehicles 
use it as a turning head. This proposal beggars belief! 
 
Their suggestion of fitting a convex mirror across from the entranceway to aid safe 
exit comes strewn with dangers, too many to list here, but well known by West 
Lothian Council's Roads and Transport department. 
 
They state that rarely do people walk on the path. Have they monitored footfall by 
any chance? This path is very busy with dog walkers, families with children and 
those using the local bus services, to name but a few. 
 
They state the existing car park off Canal Court is too small for their needs. They 
were well aware of that when they signed the five years lease agreement many 
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months before they agreed to meet with the local residents, and also many months 
before they were granted the Certificate of Lawfulness. As this was clearly important 
to their business, why was this not looked into at the outset? 
 
They repeatedly stress the vulnerability of the residents of the Farmhouse having the 
potential to place themselves at risk, with health and safety therefore being their first 
priority. Why then place these residents in a building completely unsuited to them? 
They are surrounded by busy and dangerous roads, and these roads are the only 
means of accessing and egressing the property. In addition, they will be kept fenced 
in at all times. What kind of life is that for the residents, especially as they are to be 
transported daily to be schooled many miles from here ? 
 
Canal Court residents are being unfairly portrayed as the enemy in this appeals 
submission. They refer to the Farmhouse residents' need to avoid scrutiny and have 
their privacy respected - what about the long standing residents of Canal Court? 
 
They state the physical layout and how they practically deliver their care home with 
the comings and goings of young people and staff is important. Clearly their needs 
are very different to those of the average resident within Canal Court, and it very 
much appears that they take priority and we, the many long standing residents, must 
adapt to the needs of the few new ones. 
 
The meeting in December referred to in this appeal was at the insistence of the 
residents of Canal Court and took place on December 1st. Seamab made no effort 
whatsoever to involve or cooperate with existing residents of Canal Court before this 
or since then. 
 
The remedial proposals put forward by Seamab do not change the fact that this road 
is both extremely busy and very dangerous, and therefore should not be allowed to 
be used as a car park. 
 
Regards, 
 
Dianne Risbridger 
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 fencing, and using the 
front Farmhouse entrance to access and egress off the B9080. 
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Use of that parking/turning area at Canal Court will be minimal as we would generally keep 
the two house cars  at the front and children going to school would always be a left turn. 
This would allow Staff and visitor cars to be parked to the rear of the house and staff could 
come into the house via the side kitchen door.  
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Again I emphasise that I find it incredible that the Council can make decisions that have a 
detrimental effect on residents, then want to wash their hands of the awful situation we are 
in here and would leave us with no choice but to go down the road of a civil matter.  

This business has made a mockery of the planning process and the council appear to be 
allowing this to go on, 
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egards 

 

Fiona Irving 
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 fencing, and 
using the front Farmhouse entrance to access and egress off the B9080. 
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Use of that parking/turning area at Canal Court will be minimal as we would generally keep 
the two house cars  at the front and children going to school would always be a left turn. 
This would allow Staff and visitor cars to be parked to the rear of the house and staff could 
come into the house via the side kitchen door.  
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Dear Sirs, 
 
RE: TOWN AND COUNTRY PLANNING (SCHEMES OF DELEGATION AND LOCAL REVIEW 
PROCEDURE) (SCOTLAND) REGULATIONS 2008 
APPLICATION NO.0130/H/23 – ERECTION OF A 1.9M HIGH FENCE AND GATES AND 
FORMATION OF A GRAVEL SURFACED CAR PARK (IN RETROSPECT), THREEMILETOWN 
FARMHOUSE, THREEMILETOWN, LINLITHGOW 
 
Date: 10/07/23 
 
I’m not entirely sure what sort of format to use here but if it’s OK, I’ll just provide my 
comments/objections directly to the statements provided by Seamab in their Notice of 
Review Application. 
 
 
I understand that the current reasons for the refusal of Retrospective Planning Permission 
are: 

 
Reason 1: The fence and car park by virtue of its scale and design will be visually detrimental to 
residen al and the visual amenity of the C-listed building. The choice of materials ( mber fence 
boards and light grey gravel) is not acceptable and would have an adverse impact on exis ng 
resident’s amenity. 

 
i) Seamab’s general response:  “It is important to highlight that as new tenants at 

Threemiletown we contacted our Landlord, Hopetoun Estate, prior to making the 
changes that are being discussed. We provided plans, photographs and sketches and 
gained approval from Hopetoun prior to undertaking the works. We were not made 
aware of the listed status of the building or we would have spoken with planners prior to 
undertaking any works.” 

 
My comments: Seamab have property developers and legal experts on their board of 
Trustees, so have both the resources and in-house exper se to navigate such a basic 
planning process.  I therefore object to Seamab’s claims of ignorance.  A simple Google  
search would have revealed the listed nature of the property, even if Hopetoun did not 
make this clear in the Lease and this should have formed part of Seamab’s process of 
due diligence & risk assessment whilst considering the suitability of the 
property/loca on and the requirement for any subsequent altera ons needed to ensure 
the children’s privacy/safety 

 
ii) FENCE 

Seamab’s comments:  “We can reduce the height of the fence that crosses the garden (B 
to D on map) by some 440mm; stain/paint the fence as noted above; and plant shrubs 
and flowers around the fence to so en the aspect. Reducing this fence and gate height 
would give a much be er view of the farmhouse from the B9080 side of the property 
and would be visually more appealing in the countryside se ng. From discussion with 
planners on site it was indicated that a height reduc on of 440mm’s (between the 
middle spar and the top spar of the fence structure) of this fence would make the 
property more visible as a C listed building.” 
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My Comments/Objec ons: In my opinion, the style of the fence is industrial-looking and 
cheap and is not suitable for the front eleva on of a Grade C listed building in a 
Conserva on Area. Slightly reducing the height will not alter that, even with a change of 
colour.  You can see from Fig.1 that the old picket-style fence was much lower and far 
more sympathe c to the front eleva on.  I do understand that the children require a safe 
area to play and should absolutely have their Privacy, but this was known about long 
before the children moved in. 

 

iii) GRAVEL CAR PARK 

Seamab’s Comments: “Regarding the light grey gravel in the parking area, we opted for 
this so as to be as unobtrusive as possible within the surroundings. This has already 
weathered/toned down and the colour matches the slate roofing on surrounding 
buildings. This was commented on by planners at the site visit as was the fact that the 
materials that we chose for chips was in keeping with a C Listed building.” 

 
My Comments/Objec ons: Again, the gravel is industrial looking and not in keeping with 
the general character of the front eleva on of the Farmhouse.   

 
Finally, Seamab also jus fy their ac ons by saying: “I believe that any family moving into the property 
would wish to do the same for children and/or for pets.” 
 
My Comments/Objec ons: The property has been occupied as a Residen al dwelling for quite a 
number of years now (as evidenced by Fig.1), by various different tenants, and no-one has needed to 
make such changes before now.  I would therefore contend that the altera ons required are directly 
due to Seamab’s requirement for addi onal parking space for their employees’ vehicles.   

 
As you can see from Fig 1, the whole visual amenity and character of the property has been 
significantly changed and is not in any way complementary/sympathe c to that of a Grade C listed 
Building in a Conserva on area.  
 
As you know, when the old Steading buildings were refurbished and Canal Court developed, very 
careful considera on was given to the materials used, the styles of fencing & walls etc.  I would like 
to think that the same high standards would also be applied to the Farmhouse itself.  
 

     
Fig.1 2009(when front entrance was s ll in use)  Fig.2 2021 ( removed & full Lawn)        Fig.3 2023 (with new fence & gravel car park)  
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Reason 2: The use of the vehicle entranceway on to B9080 will create a safety risk to road users 
 

i) Seamab’s comments: “The vehicle entrance on the B9080 has existed for many years 
and indeed was the original gateway to the Farmhouse. Our wish is only to re-instate the 
entranceway so that the house, in its modern context and current usage, can have the 
benefit of two separate entranceways.” 

 
My comments/Objec ons:  This may have been the original entrance to the Farmhouse 
many years ago (as evidenced in Fig.1 from 2009), but I understand that at some point 
a er 2011 it was decided that the entrance should no longer be used due to road safety 
concerns and the driveway completely removed (see Fig.2)?  As you know, the road has 
become exponen ally busier over the years and now sees a huge volume of traffic at 
peak mes.  It’s a well-known accident black spot due to the poor visibility at the 
junc on of the B8046 (from Ecclesmachan) onto the B9080, which is compounded by the 
speed of the traffic travelling along the B9080 in both direc ons.  Even the junc on from 
the north arm of the B8046 onto the B9080 is precarious, again due to the speed of the 
traffic and the blind corner to the right of the junc on.  Adding slow moving & turning 
vehicles to the mix would only increase the accident risk further. 
 

ii) Seamab’s comments: “We have only a small walled car park to the rear of the house, at 
the Canal Court side of the Farmhouse. There will be infrequent mes when this will not 
be large enough for staff and house cars, plus anyone visi ng the house. By crea ng 
addi onal parking off the B9080, at the tradi onal entrance to the Farmhouse, we 
intend to minimise inconvenience to our neighbours and avoid having an “adverse 
impact on exis ng resident’s amenity”. By using a small parking and turning area at the 
front entrance, we reduce the poten al for poor rela ons with our neighbours.” 

 
My comments/objec ons: Even with the front car park (which is s ll currently being 
used by Seamab at the moment) there is s ll insufficient parking for Seamabs purposes.  
For example, one day last week there were five vehicles in the front car park, five 
vehicles in the rear car park and one vehicle that had parked in the designated ‘turning 
circle’ in Canal Court, which is privately owned by the plot of land to the west of the 
Farmhouse.  There are regularly 4 cars parked in the rear car park (always three at night) 
and o en there are two or three in the front car park.  The front car park has not 
therefore reduced the need for Seamab employees to use Canal Court, as stated.  

 
iii) Seamab’s comments: “We have had one neighbour claim numerous mes that we are 

not permi ed to park any of our vehicles in Canal Court. We have been asked to move 
vehicles off what one neighbour views as a ‘private road.’ We have since checked with 
West Lothian Council and have been advised that Canal Court is an adopted road and 
free for anyone to use.” 

 
My comments/objec ons:  Whilst the road is indeed adopted by the council, the road is 
s ll privately owned and it’s our understanding that adop on does not negate the 
relevant servitude within the Title Deeds for the Development, which state that access to 
the Farmhouse, via Canal Court, is restricted to private residen al use.  Since none of the 
resident children own cars, nor signed the Lease, then it’s clear that only Seamab staff 
are using Canal Court to access their place of employment.   
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iv) Seamab’s comments: “Objectors to our applica on have stated that the road is busy and 
has the poten al to be dangerous. However, there is very clear visibility to the right 
when exi ng at this entranceway and a le -turn from that gate provides very clear 
visibility to the right-hand side. We have had a number of council employees visit the 
property and they have all expressed that to turn le  is the most sensible, safe and 
prac cal way to manage this entranceway. We are very willing to instruct all of our staff 
to only turn le  from this gate and we can a ach signage to the fence or to the gate 
pillars (if it were to be the pillars we would lodge a planning applica on in keeping with 
the Listed status). These signs – one saying STOP and the other below TURN LEFT – 
would serve as a reminder to anyone leaving this exit. If wishing to travel to Linlithgow, 
for example, cars can turn le  and le  again into Canal Court and come out again so as to 
turn right at the main junc on with the B9080. We are also happy to fit a convex mirror 
across from the entranceway to aid safe exit 

 
My comments/Objec ons:  It’s not only the exit of the car park at the front that’s 
concerning but the act of turning into the car park from either direc on from the B9080.  
This front entrance is very narrow (as can be seen from the photographs provided by 
Seamab) and requires users to slow down to prac cally a stop to execute the le -hand 
turn (if travelling from Linlithgow).  If a user misjudges this (as happened the other week) 
they need to manoeuvre back out onto the main road to try again.  Again, this is a hazard 
as drivers from behind may be tempted to overtake the manoeuvring vehicle and 
therefore encroach into the path of oncoming vehicles (again, this has already 
happened).  As you can see from the photograph below (taken from Google Maps) this is 
further compounded by a blind bend.  
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v) Seamab’s comments: “Use of that parking/turning area at Canal Court will be minimal as 

we would generally keep the two “house cars” at the front and children going to school 
would always be a le  turn. This would allow Staff and visitor cars to be parked to the 
rear of the house and staff could come into the house via the side kitchen door. This 
would mean that, by using the front car park, the children would avoid scru ny by 
neighbours and have their privacy respected by coming in/out of the front door. This is 
what we outlined to the neighbours at a mee ng that we held at the farmhouse in 
December 2022. A er the mee ng I had a very cordial discussion with the neighbours 
across from the side entranceway and they were happy if we fi ed fencing to the 
exis ng low fence so that it was 6 /1.82m high. This way both proper es could have 
their privacy enhanced - see planning applica on 0235/LBC/23” 

 
My comments/objec ons: As stated previously, even with the front car park s ll in use, 
the rear car park is consistently full and any overspill of vehicles con nue to park in Canal 
Court (both in the private ‘turning circle’ and the layby’s).   

 
vi) Seamab’s comments: We have breathed new life and invested significantly into reviving 

what is a wonderful historical farmhouse, the first house in Threemiletown I would 
imagine. We are invested in our young people having a bright future at this house and 
we wish to do this whilst respec ng others within the community. The physical layout 
and how we prac cally deliver our care home with coming and goings of young people 
and staff is very important and will influence I believe just how we may be accepted by 
some of the neighbours. We wish to have good rela onships and the prac cal steps that 
we have taken have been made with this in mind. 

 
My comments/objec ons: The comments made by Seamab and highlighted in bold here 
are very relevant indeed and bring up a per nent point about the importance of this 
par cular site and its archaeological significance.   
 
Part of the documenta on included in the planning applica on for the plot to the west 
of the Farmhouse (1162FUL19 & 20) includes a report from West of Scotland 
Archaeology Service stating: “However, ground disturbance associated with the 
proposal would appear to have some poten al to encounter and remove sub-surface 
deposits associated with earlier phases of occupa on on the site. Some indica on of this 
occupa on is iden fied in the lis ng document, which notes that ‘it is also clear that an 
earlier farmhouse stood on the same site as the present one; the remains of the E 
gable of the original building can s ll be seen’. This may relate to one of the structures 
depicted on Roy’s Military Survey of Scotland, which was conducted in the period 
1747-55 and would therefore pre-date the construc on of the present farm complex in 
the later 18th century.” (page 1, para 3).  The report then goes on to say: “Government 
policy as set out in Sco sh Planning Policy is that planning authori es should ensure 
that prospec ve developers arrange for the archaeological issues raised by their 
proposals to be adequately addressed. Where the scale of the development is rela vely 
limited, as in this case, I would advise the Council to consider a aching an 
archaeological watching brief condi on to any consent they may be minded to grant.”   

 
Assuming this would also apply to the grounds of the Farmhouse itself (looking at the 
map provided by WOSAS below, it appears that the previous buildings lay adjacent to the 
road and exactly where the new car park has been formed), are there any 
consequences/implica ons for Seamab failing to take all reasonable steps to establish 
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the nature of the site before carrying out works which disturbed the top layer of 
soil/sub-soil?  
 
Since the Council have prior knowledge of the Historical status of this site, what 
retrospec ve ac on will the Council take in this regard? 
 

 

 

In summary, my objec ons are based on the following: 

It’s clear that Seamab had adequate prior knowledge of the need to alter the property to 
be er accommodate their staff parking and keep the children safe, well before any work was 
started/children moved in.  This gave them ample me to take reasonable steps to 1. 
ascertain the need for planning permission and 2. follow the correct planning process.  
Seamab also benefit from the experience of in-house property development & legal experts, 
so appropriate advice would have been easy to obtain 
Reducing the height of the fence and changing the colour will not significantly reduce the 
nega ve impact on the front eleva on of the Farmhouse.  This combined with the car park 
gives a somewhat industrial look to the property, which is not considerate/sympathe c to 
the lis ng of the building nor that it lies within a conserva on area 
The car park does not reduce the need for parking in the rear car park, as claimed 
No ma er what precau ons are taken to reduce the risk from vehicles exi ng the car park 
onto the B9080, there will s ll be a significant road safety risk from vehicles turning IN to the 
car park from either direc on due to the narrow entrance, high volume and speed of the 
traffic on the B9080.  This is compounded by a blind bend slightly to the East of the car park 
entrance.  This was highlighted to Seamab during the mee ng at the Farmhouse in Nov 22 
and it was made clear that the main concern was for the safety of the children and other 
road users.  Again, this should have at least rung warning bells and prompted Seamab to 
seek consulta on with the Council’s Roads Department to find a workable solu on 
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Failure to follow proper planning procedure has meant that a site of local historical & 
archaeological Importance has been disturbed without the proper oversight in place to 
record and recover any relevant artefacts  

 

I would also like to make it clear that I fully understand and sincerely believe that the security, safety 
and welfare of the children involved here is of utmost importance and should be everyone’s top 
priority.  I would hope that if the planning applica on is rejected once again, then me is given to 
Seamab to remedy the situa on with as li le impact on the children, as possible. 

Kind regards, 

Lorraine Porter 

 

Agenda Item 6

      - 134 -      



This is absolutely ridiculous the reason it is being reviewed is because it’s already built and it’s 
Hopeton Estate who far too much influence and corruption with West Lothian council   
 

icky Smith 
 
( eceived by email on 29th un at 8:30am) 

Agenda Item 6

      - 135 -      



 

Thank you for the opportunity to respond to the further representa ons made by neighbours on our 
planning applica on for fencing and a gravel parking area at Threemiletown Farmhouse.  
 
In my response I will concentrate on ma ers directly rela ng to the planning applica on and the 
works for which we have requested planning permission.  Comments regarding myself, our Board of 
Trustees; our awareness or otherwise of the Listed status of the building; the Cer ficate of 
Lawfulness; and access through/parking on Canal Court are not directly relevant to this applica on.  
However, I would note that if we are unable to use the new parking area at the tradi onal gateway, 
this would require staff and visitors to use only Canal Court and this would further exacerbate the 
access and parking issues on Canal Court raised by residents. 
 
Fencing materials and height: 
 
We feel that the choice of materials used is appropriate in a countryside se ng and residen al area.  
Although Canal Court residents have claimed otherwise, the property does not sit within a 
Conserva on Area. 
 
The style of the wooden fence matches an exis ng gate on the property and is a natural material that 
will weather over me – however we have offered to paint or stain this if planners feel the natural 
colour of the wood is of concern.  We have also offered to reduce the height of the fence that crosses 
the garden by some 440mm, and plant shrubs and flowers around that fence to so en the aspect.  
Reducing this fence and gate height would give a be er view of the farmhouse from the B9080 side 
of the property and may be considered to be visually more appealing by making this change.  
 
Regarding the light grey gravel in the parking area, I again assert that we opted for this to be as 
unobtrusive as possible within the surroundings and this has already weathered/toned down, 
matching the slate roofing on surrounding buildings and we feel is in keeping with materials that are 
appropriate for use in these circumstances.    
 
Entrance gate and car parking:  
 
We believe there is sufficient visibility to the right when exi ng at this entranceway and a le -turn 
from that gate can be undertaken very safely. We have instructed staff to only turn le  from this gate 
and have a ached appropriate signage to the fence as a reminder.   
 
The speed limit on the B9080 road is restricted to 40MPH.  We are not aware of any incidents caused 
by staff slowing down to turn into this entrance.  The turning onto the B8046 is only a couple of 
hundred yards beyond this entranceway so, presumably, there is as much risk from cars turning off 
the B9080 into the B8046 as there is from cars turning into the Farmhouse entranceway.   
 
One of the representa ons made states that “The said entrance existed in the days of horse and cart, 
being chained off for many years to prevent vehicular access and egress.”  However, a quick Google 
search clearly shows that there has been vehicular access through that entranceway in recent mes, 
as you can see from the photo below – a modern car parked outside of the house, some me a er 
the conversion of the steading buildings to the right.   
 
Stuart Provan 
Chief Execu ve 
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CJAC/001/001_3879591_2 

 
SUPPLEMENTARY STATEMENT IN SUPPORT 

  
 
Council:  West Lothian Council 
Matter:   Local Review Body Appeal Hearing 30 August 2023 
Applicant:   Seamab Care and Education  
Application:   0130/H/23  
Works:    Timber fence and gates and gravel surfaced car park (in retrospect)  
Site:    Threemiletown Farmhouse, Linlithgow, West Lothian EH49 6NF 
 
 
 
We have been instructed by the Applicant to advise on planning law following the refusal by the 
Council of the above Application. Having reviewed the relevant background documents, we consider 
that:  
 

there have been procedural and factual errors in the determination of the Application; 
planning policy has been incorrectly applied; and  
the Council has not taken into account all relevant material considerations in coming to its 
decision, contrary to Section 25 of the Town and Country Planning (Scotland) Act 1997 (which 
requires planning applications to be determined in accordance with the Development Plan, 
unless material considerations indicate otherwise). 

 
We request that the following points be used to inform the Local Review Body hearing scheduled for 
30 August 2023 and that the Council reconsider its previous decision to refuse planning permission in 
light of them.  
 
 
GENERAL ERRORS IN THE DETERMINATION OF THE APPLICATION 
 
 
1. APPLICANT CIRCUMSTANCES AND PROTECTED CHARACTERISTICS OF SITE RESIDENTS 
 
The Applicant provides a vital community function from the Site, in service of young people with 
protected characteristics and providing a high-quality benefit to the general public. This has not been 
given appropriate weight as a material consideration or balanced against unsubstantiated objections 
raised by neighbours. This omission contravenes the guidance in Scottish Government Planning 
Circular 3/2022 (Development Management Procedures) and the Equality Act 2010. 
 
Section 149 of the Equality Act 2010 requires the Council to have due regard to the public sector 
equality duty ("PSED") in determining the Application (see R (Brown) v Secretary of State for Work and 
Pensions [2008] EWHC 3158 (Admin)). The PSED was not mentioned in the officer’s Report of Handling 
for the Application so it is reasonable to assume it was overlooked. This constitutes an error of law. 
The refusal of the Application causes a significant disadvantage to Seamab service-users, who are 
vulnerably, young people requiring support. Had the Council’s planning officer shown due regard to 
the PSED, she may have reached a different decision on the Application (see LDRA et al v Secretary of 
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CJAC/001/001_3879591_2 

State for Communities and Local Government, Cammell Laid Ship Repairs and Ship Builders Limited 
and Wirral borough Council [2016] EWHC 950 (Admin).)  
  
2. VEXATIOUS OBJECTIONS 
 
The request for the Application arose following a neighbour’s notification to the Council of the fence 
works and gravelling. There were no prior complaints about the operation of the Site or disruption 
caused by the Works (and any construction works have been completed at the date of this Statement, 
in any event). The Application has been submitted on purely technical grounds, rather than being 
necessary to regulate the impacts of development.  
 
The Council will be aware that a small but vocal minority of residents around Canal Court are 
fundamentally opposed to Seamab operating from the Site, in any circumstances. They have 
aggressively objected to all proposals at the Site, no matter how minor. Some individuals have been 
particularly vocal in their opposition with instances of people being abused verbally.  While the 
Applicant welcomes constructive input on legitimate planning concerns, we suggest the Council 
should afford less weight to apparently vexatious objections in determining the Application. 
 
3. FAILURE TO CONSIDER THE USE OF PLANNING CONDITIONS  
 
The Council is empowered under Section 37(1) of the Town and Country Planning (Scotland) Act 1997 
to impose suitable conditions on any planning permission it grants. Although conditions controlling 
the type of materials used and regulating car park and access arrangements are routinely imposed on 
planning permissions and could easily have been used to assuage concerns about the Works, they do 
not appear to have been considered in the Application. This is unreasonable in the circumstances and 
contrary to guidance in Scottish Government Circular 4/1998 (Planning Conditions).  

 
SPECIFIC RESPONSES TO THE REASONS FOR REFUSAL  
 
 
REASON FOR REFUSAL 1: THE FENCE AND CAR PARK BY VIRTUE OF ITS SCALE AND DESIGN WILL BE VISUALLY 
DETRIMENTAL TO RESIDENTIAL AND THE VISUAL AMENITY OF THE C-LISTED BUILDING. THE CHOICE OF MATERIALS 
(TIMBER FENCE BOARDS AND LIGHT GREY GRAVEL) IS NOT ACCEPTABLE AND WOULD HAVE AN ADVERSE IMPACT ON 
EXISTING RESIDENTS' AMENITY. THE PROPOSAL IS THEREFORE CONTRARY TO WEST LOTHIAN LOCAL DEVELOPMENT 
PLAN POLICIES DES 1 (DESIGN PRINCIPLES) AND ENV 28 (LISTED BUILDINGS), NATIONAL PLANNING FRAMEWORK 4 
POLICIES 16G AND 16H AND GUIDANCE GIVEN IN THE EXTENSION AND ALTERATION DESIGN GUIDE 2020. 
 
1. ESTABLISHED AND INCIDENTAL USES 
 
The lawfulness of the use of the Site as a care home for children has been established and is not in 
question (see Certificate of Lawfulness reference 0917/CLU/22). The car park use and road access at 
both the front (along the B9080) and rear (leading to Canal Court) of the Site have been in use for a 
long period of time (see Appendix 3 showing car park and vehicular access since at least 2009).  
 
The car park use and fencing are incidental to and reasonably necessary for the lawful operation of a 
care home. They would not be necessary were the Site not used as a care home.  
 
Fencing is also necessary for the safety and wellbeing of neighbours and Seamab residents alike, to 
clarify boundaries and prevent younger Seamab residents from leaving the Site unattended. The need 
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for the fence is enhanced by the age and vulnerability of Seamab’s residents and especially important 
given the land adjacent to the Site to the west is currently unoccupied, unbuilt land abutting a B-road.    
 
2. POSITIVE AMENITY IMPACT OF FRONT CAR PARK 
 
Once full occupancy is achieved, the maximum number of cars likely to access the Site on a regular 
basis is 6. If most of these cars are diverted to the car park to the front of the Site, movements to the 
rear car park will reduce significantly.  
 
As shown in Appendix 3, neighbours fronting the B9080 do not take access to the pavement along the 
front elevation. The land to the west of the Site is unbuilt, unoccupied, unused private land. The 
building to the east of the Site fronts on to Canal Court and its rear elevation runs along the B9080 
and has no doors or other means of access to the pavement.  
 
Pedestrian use of the pavement next to the B9080 is very low. Residents taking pedestrian and 
vehicular access to pavements, roads and turning areas do so to the rear of the Site in Canal Court. As 
such, diverting traffic to the front car park will greatly improve the amenity of Canal Court residents. 
This material consideration appears not to have been taken into account in the Council’s decision.  
 
3. NO MATERIAL VISUAL IMPACT 
 
In terms of the timber used for the fence, the Works comply with the Design Guide 2020 cited by the 
Council: paragraph 2.42 of the Guide states “Fencing material should usually be timber”.  
 
Fencing and gravel identical in style to the Works are already used around neighbouring properties 
(see images at Appendix 2 and Appendix 4). It is inconsistent and irrational for it to be unacceptable 
for the Site if it is in-keeping with the existing styles for individual houses and communal spaces in the 
area.  
 
Regardless, no residential or visual amenity is compromised by the fencing and gravel as neither is 
visible from Canal Court to the rear of the Site, which is the only viewpoint for residents (see Appendix 
1 and Appendix 3). Further, the fence is set further back from the B9080 within the curtilage of the 
Site than previous boundary treatments, which reduces its visual impact.   
 
4. PROCEDURAL ERRORS 
 
It is not clear why impacts on the C-listed building were not considered in the context of a Listed 
Building Consent (“LBC”) application instead of the present Application. The LBC statutory tests for 
approval are specific to heritage assets and more appropriate in the circumstances. The Site has been 
subject to LBC applications in the past, including for the recent erection of external lighting and timber 
gate and wall (reference 0235/LBC/23).  
 
Consideration of the Works under the LBC regime would also be more likely to involve consultation 
with historic asset experts who could provide specialist input into the final design, finishes and 
materials for the Works. The Applicant sought to engage with the Council previously on potential 
amendments to details of the Works but has not received any substantive response.  
 
5. INCORRECT INTERPRETATION OF NPF 4 
 
Non-compliance with Policy 16 of NPF4 is cited as a reason for refusal. However, there is no need for 
the Works to comply with it. Policy 16 relates to development by householders and the Site is not a 

Agenda Item 6

      - 140 -      



CJAC/001/001_3879591_2 

household for those purposes as its residents are children. The maximum occupancy of the Site is 4 x 
children receiving support from staff. The staff work in shifts through the day and night, in rotation, 
and are not resident at the Site. The relationships between the staff and the residents are purely 
professional. Case law holds that children living alone cannot by themselves form a “household”. As 
no adults are resident at the Site, it is not a “household”, so Policy 16 does not apply. Further, see 
Norfolk District Council v First Secretary of State [2003] EWHC 157 Admin, 2003 WL 117107.  
  
In any event, consideration of amenity impacts could be covered by the LBC process, as set out above, 
so there is no need to rely on Policy 16. No other NPF 4 policies appear to be relevant to the 
Application. As outlined elsewhere in this Statement, the Works would easily comply with relevant 
retained Local Development Plan policies had all material considerations been taken into account 
(including the possible use of planning conditions).   
 
 
 
REASON FOR REFUSAL 2: THE USE OF THE VEHICLE ENTRANCE ON THE B9080 WILL CREATE A SAFETY RISK TO ROAD 
USERS. THE PROPOSAL IS THEREFORE CONTRARY TO WEST LOTHIAN LOCAL DEVELOPMENT PLAN POLICY DES 1(C) 
(DESIGN PRINCIPLES). 
 
As shown in Appendix 3, the area to the front of the Site has been used as a car park, with vehicular 
access taken directly from B9080 to the Site since at least June 2009. As such, the proposal cannot be 
said to “create” a safety risk.  
 
The B9080 is not a dangerous road in any event. Police Scotland’s Raw Collision Datasheet shows 754 
collisions were recorded in the West Lothian administrative area from January 2020 to March 2023. 
Not one of these were in the area of the Site. In any event, out of an abundance of caution and on its 
own initiative, the Applicant has erected signage on the inside of the fence to urge drivers exiting the 
Site to “Stop” and “Turn Left” on to the B9080.  
 
The Works actually enhance and improve road safety. As noted above, the fence prevents children 
from running on to the road. The gravel means vegetation will not grow so as to block sightlines. On a 
right hand turn out of the Site, this represents an improvement from the position shown in 2011 
(Appendix 2). Also as noted above, using the front car park will reduce vehicular movements to and 
from Canal Court. This will in turn improve safety as pedestrians infrequently use the pavement along 
the B9080 but are constantly present around Canal Court. 
 
Davidson Chalmers Stewart LLP 
17 August 2023 
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Appendix 1 
Approved Plan showing the Site and the Works 
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Appendix 2 
Google Earth Images Showing Views from Canal Court to the rear of the Site 

 
 

Image taken April 2023, showing the Site on the left. 
 

 
 
 
 

 
Image taken April 2023. 
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Image taken April 2011 
 

 
 
 
 
Image taken September 2010. 
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Image taken March 2009. 
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Appendix 3 
Google Earth Images showing vehicular access to the Site from B9080 

 
 
 
Image taken April 2023. 

 

 
 
 
 
Image taken March 2021 
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Image taken April 2011. 
 
 

 
 
 
 
Image taken January 2009. 
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Appendix 4 

Google Earth Images: Materials Used at Neighbouring Properties 
 
 

Image showing view north from 28 Canal Court, taken April 2023. Note timber fencing around all three 
properties shown in this image and grey gravel in the communal area by the lamppost. 
 

 
 
 
 
Image showing view south towards 1 Canal Court, taken April 2023. Note timber fencing and grey gravel. 
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Image showing view towards south towards 28 Canal Court (right) and the Site (left), taken April 2023. Note 
timber fencing around 28 Canal Court and grey gravel in the communal areas. 
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Section 3 contains the 
following documents 

• Procedure Note

• Response(s) to the Procedure Note from the
Appointed Person, SEAMAB’s legal
representative, the council’s Transportation
Service and local neighbours

• Comments to Procedure Note response(s)

• Draft Conditions
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LOCAL REVIEW BODY 

PROCEDURE NOTICE

APPLICATION NO.0130/H/23 – TOWN AND COUNTRY PLANNING (SCHEMES OF 
DELEGATION AND LOCAL REVIEW PROCEDURE) (SCOTLAND) REGULATIONS 2008 
APPLICATION NO.0130/H/23 – ERECTION OF A 1.9M HIGH FENCE AND GATES AND 

FORMATION OF A GRAVEL SURFACED CAR PARK (IN RETROSPECT), 
THREEMILETOWN FARMHOUSE, THREEMILETOWN, LINLITHGOW 

The Local Review Body, at its meeting on 30 August 2023, decided to accept the submission 
made by Davidson, Chalmers & Stewart dated 17th August 2023, on behalf of the applicant, 
as the submission raised new information that was considered to be material to the 
determination of the review application.   

The LRB determined that, under Regulation 15(1) of the Town and Country Planning 
(Schemes of Delegation and Local Review Body Procedure) (Scotland) Regulations 2013, 
further information should be provided to it by means of written submissions. 

The Local Review Body agreed to continue the review application to request the following 
information: - 

From the thirteen objectors to the review application (within 14 days of the date of this 
Procedure Note): - 

1. Representations on the new information contained within the supporting statement
submitted by Davidson, Chalmers & Stewart (solicitors acting on behalf of the
applicant SEAMAB), dated 17th August 2023

From the Appointed Person and the applicant’s agent (Davidson, Chalmers & Stewart 
Solicitors (within 14 days of the date of this Procedure Note) as to: - 

1. The protected characteristics that it is considered are applicable in terms of the
exercise of the Section 149 duty under the Equality Act 2010 (having particular
regard to the exceptions set out in schedule 18 of the Equality Act 2010) and the
potential equality impacts if the proposal is refused or approved;

2. The interpretation of policy 16 of NPF4 regarding householder applications in the
context of the current use of the house and the application of policy 16 of NPF4 to
the determination of the review application; and

3. Applicability of policies 7 and 14 of NPF4 to the determination of the review
application and whether the development proposed complies with those policies, with
this information also obtained from the interested parties.

Davidson, Chalmers & Stewart solicitors to provide copies of all caselaw cited within the 
submission.  

From the council’s Transportation Service (within 14 days of the date of this Procedure 
Note): - 
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1. Comments on road safety issues and the proposed access contained in the 
supporting statement submitted by Davidson, Chalmers & Stewart (solicitors acting 
on behalf of the applicant SEAMAB), dated 17th August 2023 

 
The information is to be sent to the Clerk to the Local Review Body at 
val.johnston@westlothian.gov.uk and to the other parties noted below so that they have 
the opportunity to make comments in response: - 
 

1. Mahlon Fautua (on behalf of the Appointed Person) at email address 
Mahlon.fautua@westlothian.gov.uk 

2. Thirteen objectors – the Clerk will ensure this process is completed 
3. Jacqueline Cook (on behalf of the Applicant (SEAMAB) at emails address 

jacqueline.cook@dcslegal.com 
 

The information is to be provided on or before Tuesday 19 September 2023 
 
The other parties will have 14 days from the date of receipt of any such information to make 
comments on it, but not to raise new matters (all comments to be submitted in writing via 
email) to the clerk to the Local Review Body at val.johnston@westlothian.gov.uk   
 
 
Lesley Montague (Legal Adviser to the Local Review Body) 
West Lothian Council  
West Lothian Civic Centre  
Howden South Road 
Livingston 
EH54 6FF 
 
5 September 2023 
 
 
Lesley.montague@westlothian.gov.uk
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Dear al,  

Thanks for the opportunity to comment on the ongoing application TO N AND COUNTR  
PLANNING  SC EMES O  DELEGATION AND LOCAL RE IE  PROCEDURE   SCOTLAND  
REGULATIONS  00  

APPLICATION NO.0130 3   ERECTION O  A 1. M  IG   ENCE AND GATES AND  ORMATION O  
A GRA EL SUR ACED CAR PAR   IN RETROSPECT  T REEMILETO N  ARM OUSE  
T REEMILETO N  LINLIT GO  

REASON  OR RE USAL  : THE USE OF THE EHICLE E T A CE O  THE B9080 WILL C EATE A 
SAFET  IS  TO OAD USE S. THE P OPOSAL IS THE EFO E CO T A  TO WEST LOTHIA  LOCAL 
DE ELOP E T PLA  POLIC  DES 1(C) (DESI  P I CIPLES). 

re 

The B9080 is not a dangerous road in any event. Police Scotland’s aw Collision Datasheet shows 
5  collisions were recorded in the West Lothian administrative area from anuary 2020 to arch 

2023. ot one of these were in the area of the Site. In any event, out of an abundance of caution 
and on its own initiative, the Applicant has erected signage on the inside of the fence to urge drivers 
exiting the Site to Stop  and Turn Left  on to the B9080. 

Co ent  An  Sne on 

I per onall   itne e  t e after at  of an RTA o t i e t e far o e front entran e on 31 
A g t  0 3. 

Poli e S otlan   ere in atten an e. 

T e  ene  ontaine    SU   ar   a l   a age . One  ale  learing a i ent  e ri  fro   lo e to 
t e front of t e far o e. 

One SU  on t e pa e ent a fe   ar   e t of t e far o e. T e  ri er  a  fe ale an  t e 
pa enger  a  an infant in a  ar  eat. 

T i  t pe of reporte  an   itne e  e ent  I agree   a   e le   o on t an t e  nreporte  near 
i e  t at go on a   oll  pre i ta le e ent   no n  ell to lo al . 

Sin e ri  e i t  t erefore an  t e  e erit   oe  not  ear t in ing a o t  per ap  Da i on 
C al er  Ste art LLP  o l  li e to  it ra  point  . 

Sin e t e  o t i   1 0 to a e  t at report an  i   e on  t e p li   get  per ap  Da i on 
C al er  Ste art LLP fa ilitate it  relea e for general  on ption  

As shown in Appendix 3, the area to the front of the Site has been used as a car park, with vehicular 
access taken directly from B9080 to the Site since at least une 2009. As such, the proposal cannot 
be said to create  a safety risk. 

A  t e a o e i  a erte  onl    Da i on C al er  Ste art LLP  per ap  t e   o l   ppl  fa t al 
a o nt  of t i   n tantiate   lai  an  t eir  o r e  
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T e in rea e in traffi  an   on tr tion  or   ol e  in e  00  an   pporting  ata  o l   e 
el o e al o. 

rt er   in pe tion of t e re nant  of t e  ignage po t  e iting t e  n tion of t e B 0 6 onto 
t e B 0 0 tell  it  o n  tor . t e   a e  een  a e  into  e eral ti e  I  o not  no  if it  a  
reporte  to t e poli e  nfort natel . 

Thanks in advance 

Andy Sneddon 
12 Canal Court  
Threemiletown 
EH 9 L  
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Dear adam 

In response to the attached attachment from Davidson Chalmers Stewart, my points are the 
following –  

 Their point 1 – I fail to see how their own failures to be honest and upfront about the intended 
alterations they clearly knew they were going to make to the listed property contravene the 
Equality Act 2010’. They clearly knew what they wanted to do in regards to the fencing and car park 

from the outset. If anything, there are several people living here who fall under the Disability 
Discrimination Act’s protected characteristics and whom Seamab and the Council should have 
considered before issuing a Certificate of Lawful Use. 

 Their Point 2 – they refer to a small minority of residents’ being opposed and vocal  this is factually 
incorrect and out right lying on their part. Everyone in Canal Court feels let down, aggrieved and 
angry at how Hopetoun and Seamab have conducted this whole thing. Furthermore, there has been 
no verbal abuse and this is a slanderous claim. There has been no opportunity for constructive input 
on Seamab’s part. We found Stewart Proven to be unhelpful, rude and not willing to engage 
sensibly.  

 Their point 3 – The car park to the front of the building is needed by them as they have clearly lied 
about how many cars come to and from the property and we have experienced as much as 10 cars 
one day. So on a busy day, they will need to use Canal Court and the front car park.  Also I am 
surprised that they do not deem the B9080 a dangerous road when there are many accidents on this 
stretch of road and only a few weeks ago one of Seamab’s cars pulled out in front of me (turning 
right when they said they would not do this) causing me to brake to avoid them. I would have 
thought and hoped that the safety of the children is the upmost priority and I fail to see how this is 
so when they continue to turn out on to this road. Are they also so na ve that the think every 
accident is reported to Police Scotland. 

Also, the children have been seen out near the main road so I do not understand their comment 
about the fence preventing children running on the road. 

 I trust this confirms my position. 

 egards 

 Fiona Irving 
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S e t: e: otice of eview Application o.0130/H/23 (Erection of a 1.9m fence  gates  
formation of a gravel surfaced car park, Threemiletown Farm, Threemiletown)  OFFICIAL  

Hello and thank you for your email. As requested, here are our comments based entirely on 
our experiences with Seamab to date: 

Upon reading the letter, our first impression was that of a rant from someone who was not 
used to being told no. aturally we are affronted by its contents, but not entirely surprised. 
In our opinion, Seamab have approached this business venture here in Canal Court with an 
entirely selfish attitude, and no consideration has been shown to the local residents 
whatsoever, despite their claims to the contrary. There has been no attempt at meaningful 
dialogue on their part. Canal Court has been in existence since 200 , having been initially 
designed for the over 55s. There are approximately 28 properties here, many of whom 
belong to older folk with serious health conditions, ourselves included.  aturally we were 
shocked, concerned and dismayed to discover, by chance, that Seamab intended to run a 
care home facility right in the heart of our hamlet, but the current planning process gave us 
no opportunity whatsoever to express these legitimate concerns. It has been very clear from 
the outset Seamab consider us to be mere I B ISTS and have treated us as such, but this 
is most certainly not the case. They have come here and imposed this facility upon us 
against both our will and advice, and their modus operandi appears to be their way or no 
way  We considered our concerns to be valid, especially in light of the fact many of us have 
experience of working in such an establishment and/or with such troubled residents. There 
appeared to have been little in the way of due diligence when considering the location, 
evident in the meeting with Seamab s CEO, who displayed a worrying lack of knowledge 
regarding suitability of the area. The young people being relocated here are isolated, both in 
terms of no facilities/amenities and no peers of a similar age. They have also to be 
transported on a daily basis for educational purposes to and from umbling Bridge, a 
journey taking approximately 5 minutes each way. Little wonder they need so many cars 
and car parks to put them all in. Where is the sense in this  Unfortunately these concerns 
have not been addressed by Seamab and hence we find ourselves in this unpleasant 
situation whereby the lives of the local residents have been impacted negatively to such an 
extent that some have moved and others are actively considering doing so, ourselves 
included. 

Applicant circumstances and protected characteristics of site residents: 

On point 1 Seamab provides a vital community function on the site   What is this exactly 
as it is of no benefit to the long standing residents of Canal Court  This also applies to their 
claim of providing a high quality benefit to the general public  Canal Court is totally 
unsuited to such an establishment and for a variety of reasons. 

As far as the Equality Act 2010 is concerned, we too have the same rights, in particular for 
residents such as ourselves who are disabled. We refer in particular to Taking steps to meet 
the needs of people from protected groups where these are different from the needs of 
other people.  A basic requirement for us is the right to live a peaceful life, but are being 
denied this by the arrival of Seamab and its expanding entourage within our quiet 
residential development, bringing with them a notable increase in traffic and associated 
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noise, a litter problem never experienced before and, more importantly, a risk to those of us 
who are elderly and/or disabled. By Seamab s own admission, its residents are OT 
supervised 2 /  and are therefore free to roam our neighbourhood unsupervised. There are 
no facilities at all here for these young people who have such challenging and complex 
social, emotional and behavioural needs, and common sense will tell you this is a very bad 
combination. Were we selected because we are easy targets on account of our vulnerability 
and consequent inability to fight back  Is it the hope that we will remain hidden indoors too 
frightened to speak out for fear of retribution  The peace and tranquility of our wee hamlet, 
something pri ed by many of us who moved here in order to improve both our lives and 
well being, have been completely shattered since the secretive arrival of Seamab into our 
midst. They claim to be proponents of living in harmony with neighbours  well we have 
seen none of that. In fact, they have simply taken over Canal Court without a second 
thought for its long standing residents and, by all accounts, have shown nothing but 
arrogance and contempt for the rest of us. aturally they will claim otherwise but we know 
the truth of the matter and it is extremely unpleasant. 
 

eneral errors in the determination of the application: 
 
On point 2 They have aggressively objected to all proposals at the Site, no matter how 
minor. Some individuals have been particularly vocal in their opposition with instances of 
people being abused verbally   Who are Seamab referring to, what was said and when  We 
have most definitely OT been abusive and are outraged at this accusation. We have had no 
direct contact with Seamab since the meeting requested by residents on December 1st last 
year when Seamab s CEO made it abundantly clear he was not interested in engaging with 
us as the lease on the property had already been signed some months prior to this. 
 

exatious Objections point 2 There were no prior complaints about the operation of the 
Site or disruption caused by the Works (and any construction works have been completed at 
the date of this Statement, in any event).  Is Seamab referring to the initial work done 
preceding making the Farmhouse fully operational  If this is the case then we, as local 
residents, welcomed the refurbishment of the building as it was long overdue in order to fit 
in with the attractive, well maintained properties surrounding it. 
 
Specific responses to the reasons for refusal: 
 
Established and incidental uses: The car park use and road access at both the front (along 
the B9080) and rear (leading to Canal Court) of the Site have been in use for a long period of 
time (see Appendix 3 showing car park and vehicular access since at least 2009).   The front 
access has OT been in use since 2009 so this is incorrect. We know this on account of there 
only being a single track of stone slabs leading from the front door to the gate, with grass on 
either side, and totally unsuited to vehicles. 
 
Fencing is also necessary for the safety and wellbeing of neighbours and Seamab residents 

alike, to clarify boundaries and prevent younger Seamab residents from leaving the Site 
unattended.   We were told these young people have challenging and complex social, 
emotional and behavioural needs, and as such they would be supervised at all times  again 
this is OT true. This now leaves the existing residents of Canal Court in a very unnerving 
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situation, as we do not know who is roaming our cul de sac, why or when, especially in light 
of the many and serious issues surrounding these young people. To exacerbate the 
situation, we are rapidly heading into winter and long dark nights. Let s be honest, these 
young people are not being relocated here because they are trouble free but exactly the 
opposite. That would explain why there has been a need for such high and extensive fencing 
as these young people are, by admission, free to roam for periods of time, not only within 
Canal Court but immediately next to a very busy and dangerous main road. What it the 
sense in this  
 
Positive amenity impact of front car park: Once full occupancy is achieved, the maximum 
number of cars likely to access the Site on a regular basis is .   There are apparently only 
two residents currently living in the Farmhouse, yet there are many more than six cars 
parked and, on occasions, as many as eleven  All domestic properties within Canal Court 
have parking for no more than two vehicles. What other so called typical domestic residence 
requires six or more vehicles, including SU s and minibuses  one, as they are not being 
run as a business  Why do they need so many vehicles for so few staff and residents  This 
flies in the face of protecting the environment, instead they are polluting our air with their 
fleet of vehicles, many of which are extremely large. What kind of example are they setting 
to both those who live within the Farmhouse and those of us in the wider community  
Again, they appear to show no consideration for our health or the health of those in their 
care. 
 
Pedestrian use of the pavement next to the B9080 is very low.   When did they undertake 

such a survey  We have lived here for six years and this pavement is used on a daily basis by 
the public for a variety of reasons, including using public transport, dog walking, posting 
mail, etc. 
 
Diverting traffic to the front car park will greatly improve the amenity of Canal Court 

residents   What do they mean  We interpret this as an admission that the residents of 
Canal Court are already being subjected to an excessive amount of both vehicles and their 
occupants as the situation stands, and all as a result of Seamab running a business in the 
middle of a residential area. 
 

o material visual impact   
 

o residential or visual amenity is compromised by the fencing and gravel as neither is 
visible from Canal Court to the rear of the Site, which is the only viewpoint for residents   

ost residents use this road and/or pavement on a daily basis so both A E visible. 
 
5. Incorrect interpretation of PF   
 Policy 1  relates to development by householders and the Site is not a household   We 
agree, it s OT a household, but a business providing residential care. 
 

eason for refusal 2  The B9080 is not a dangerous road in any event   There was yet 
another accident as recent as last week  These dangers were confirmed by West Lothian 
Council in their recent inspection stating The use of the vehicle entrance on the B9080 
will create a safety risk to road users.  
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The Works actually enhance and improve road safety.   Please explain as it does not meet 

minimum official safety requirements  
 
Pedestrians infrequently use the pavement along the B9080 but are constantly present 

around Canal Court.   This is incorrect regarding the B9080. They are not pedestrians within 
Canal Court, but most likely residents and visitors, including many young children who are 
not used to the sudden increase in volume of traffic to this quiet cul de sac as a result of 
Seamab taking over. 
 
We are extremely concerned at the tone used by Seamab towards us long standing 
residents, and wish to reiterate the point that they have made O attempt to engage with 
us despite their claims to the contrary. We feel there is a common thread running through 
their claims   that of misinformation  and this is based on our experience of having them 
set up shop within our community and with no attempt at consultation. They will, no doubt, 
argue that this was not compulsory, but surely considering the massive permanent upheaval 
they have caused to our lives, this would have been the instinctive actions of so called good 
neighbours , something they seem to pri e so highly yet, in reality, are averse to. We, as 
residents, have been subjected to a their way or no way  treatment at their hands. Surely 
this is a recipe for disaster  Certainly, to date, this is proving to be the case.  
 
One final point to bear in mind: have Seamab involved a firm of solicitors because they 
didn t get their way with these alterations which, let us not forget, were done without the 
relevant permissions in place  o doubt this will come at a hefty financial cost to Seamab, a 
charity who could, in our opinion, have better spent this money on caring for their 
residents  
 

egards, 
 

obin  Dianne isbridger 
3 Canal Court 
Threemiletown 
Linlithgow 
EH 9 L  
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Dear al, 

APPLICATION NO.0130/H/23 – TOWN AND COUNTRY PLANNING (SCHEMES OF 
DELEGATION AND LOCAL REVIEW PROCEDURE) (SCOTLAND) REGULATIONS 2008 
APPLICATION NO.0130/H/23 – ERECTION OF A 1.9M HIGH FENCE AND GATES AND 
FORMATION OF A GRAVEL SURFACED CAR PARK (IN RETROSPECT), 
THREEMILETOWN FARMHOUSE, THREEMILETOWN, LINLITHGOW 

1. T e prote te   ara teri ti  t at it i   on i ere  are appli a le in ter  of t e
e er i e of t e Se tion 1   t   n er t e E alit  A t  010  a ing parti lar
regar  to t e e eption   et o t in  e le 1  of t e E alit  A t  010  an  t e
potential e alit  i pa t  if t e propo al i  ref e  or appro e

o specific detail or justification was provided within the supporting statement with the planning 
application of the protected characteristics. onetheless, the planning assessment was undertaken 
in the knowledge that the occupants of the house would be children under care. 

It is considered that there is no conflict with section 1 9 Duty as there is no objection to the outdoor 
space and garden areas within the site.  

. T e interpretation of poli  16 of NP  regar ing  o e ol er appli ation  in t e
onte t of t e  rrent  e of t e  o e an  t e appli ation of poli  16 of NP  to
t e  eter ination of t e re ie  appli ation  an

The use of the property is considered to fall within Class 9 – Houses of The Town and Country 
Planning (Use Classes) (Scotland) Order 199 .  

As such this was submitted and processed as a householder application. 

See also attached decision from Court of Session relevant to use of the house: 
. 

Policy 1 g and 1 h of PF  (below) refer to criteria to which householder development is assessed 
and set in the handling report.  

The current use and occupants were not considered to be material in the assessment of the 
application. 

3. Appli a ilit  of poli ie    an  1  of NP  to t e  eter ination of t e re ie
appli ation an   et er t e  e elop ent propo e   o plie   it  t o e poli ie   it
t i  infor ation al o o taine  fro  t e intere te  partie .

The building is C listed. 
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Policy (a) does apply to the development.  
  

 
  
The development is considered contrary to Policy (a) as the overall impact of the fence and the car 
park are stark in contrast with the existing building which detract from the character of the listed 
building.  
  
Policy 1  does apply to the development. 
  
The development is considered contrary to Policy 1 (c) in that the proposal in particular the fence is 
poorly designed and detrimental to the amenity of the surrounding area. 
  

egards, 
  
  

ahlon Fautua 
Senior Planner 
Development anagement 
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[2021] CSIH 10 
XA125/19 

Lord President 
Lord Menzies 
Lord Pentland 

OPINION OF THE COURT 

delivered by LORD MENZIES 

in appeal under section 239 of the Town and Country Planning (Scotland) Act 1997 by 
 

ALASTAIR MACINTYRE AND OTHERS 
 

Appellants 
against 

 
THE SCOTTISH MINISTERS 

 
Respondents 

______________ 
 

Appellants: Burnet QC; DAC Beachcroft Scotland LLP (for Levy & McRae, Solicitors, Glasgow) 
Respondents: N McLean (sol adv); The Scottish Government Legal Directorate 

 

2 February 2021 

The Issue 

[1] The issue in this statutory appeal is whether the proposed use of a house as a 

dwelling house by not more than four looked after children living together with 24 hour 

care provided by two adult staff falls within Use Class No. 9 of the Schedule to the Town 

and Country Planning (Use Classes) (Scotland) Order 1997 (“the Order”).   
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Background 

[2] In March 2019 the Church of Scotland, through its Social Care Council (known as 

CrossReach) made an application to Stirling Council for a certificate of lawfulness of a 

proposed use or development in terms of section 151 of the Town and Country Planning 

(Scotland) Act 1997.  The application related to Drumbrock House, Old Mugdock Road, 

Strathblane.  This property was being renovated and upgraded having been unoccupied for 

some time.  It would have four bedrooms upstairs and a communal living room and dining 

kitchen on the ground floor.  It sits in relatively large garden grounds within a quiet 

residential area.  The appellants, who live next door to Drumbrock House, objected to the 

application and expressed serious concerns about the proposal.  By notice dated 19 June 

2019 Stirling Council refused the application by the Church of Scotland. 

[3] The Church of Scotland appealed against the decision by Stirling Council to the 

Scottish Ministers.  By decision dated 16 October 2019 the reporter appointed by the Scottish 

Ministers allowed the appeal and granted a certificate of proposed lawful use.  It is against 

this decision that the appellants have appealed to this court in terms of section 239 of the 

1997 Act.  

 

The relevant legislation 

[4] The Town and Country Planning (Scotland) Act 1997 includes the following 

provisions. 

[5] Section 26(2) provides as follows: 

“2 The following operations or uses of land shall not be taken for the purposes 
of this Act to involve development of the land - …  

(f) in the case of buildings or other land which are used for a purpose of 
any class specified in an order made by the [Scottish Ministers] under this 
section, the use of the buildings or other land or, subject to the provisions of 
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the order, of any part of the buildings or the other land, for any other purpose 
of the same class;”. 

 

[6] Section 151 provides as follows: 

“151 Certificate of lawfulness of proposed use or development 

(1) If any person wishes to ascertain whether – 

(a) any proposed use of buildings or other land, or  

(b) any operations proposed to be carried out in, on, over or under land,  

would be lawful, he may make an application for the purpose to the planning 
authority specifying the land and describing the use or operations in question.   

(2) If, on an application under this section, the planning authority are provided 
with information satisfying them that the use or operations described in the 
application would be lawful if instituted or begun at the time of the application they 
shall issue a certificate to that effect, and in any other case they shall refuse the 
application.  

(3) A certificate under this section shall – 

(a) specify the land to which it relates, 

(b) describe the use or operations in question (in the case of any use 
falling within one of the classes specified in an order under section 26(2)(f), 
identifying it by reference to that class), 

(c) give the reasons for determining the use or operations to be lawful, 
and 

(d) specify the date of the application for the certificate. …”. 

 

[7] The Town and Country Planning (Use Classes) (Scotland) Order 1997 provides in 

Article 3 as follows: 

“3- Use Classes 

(1) Subject to the provisions of this Order, where a building or other land is used 
for a purpose in any class specified in the Schedule to this Order, the use of that 
building or that other land for any other purpose in the same class shall not be taken 
to involve development of the land. 

(2) References in paragraph (1) to a building include references to land occupied 
with the building and used for the same purposes. 

(3) A use included in and ordinarily incidental to any use in a class shall not be 
precluded from that use by virtue of being specified in another class. 
…”. 
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Paragraphs 8 and 9 of the Schedule to the Order provide as follows: 

“Class 8.  Residential institutions 

Use – 

(a) for the provision of residential accommodation and care to people in need of 
care other than a use within class 9 (houses); 

(b) as a hospital or nursing home; or 

(c) as a residential school, college or training centre.   

… 

Class 9.  Houses 

Use – 

(a) as a house, other than a flat, whether or not as a sole or main residence, by – 

(i) a single person or by people living together as a family, or 

(ii) not more than five residents living together including a household 
where care is provided for residents;  

…”. 
 

[8] The broadly equivalent provisions applicable in England are to be found in Article 2 

and paragraph 3 of the Schedule to the Town and Country Planning (Use Classes) Order 

1987/764.  These are as follows: 

“Class C3.  Dwellinghouses 

Use as a dwelling house (whether or not as a sole or main residence) by –  

(a) a single person or by people to be regarded as forming a single 
household; 

(b) not more than six residents living together as a single household 
where care is provided for residents; or 

(c) not more than six residents living together as a single household 
where no care is provided to residents (other than a use within Class C4). 

Interpretation of Class C3 

For the purposes of Class C3(a) “single household” is to be construed in accordance 
with section 258 of the Housing Act 2004.” 

 

The reporter’s decision 

[9] The reporter observed that it was important to note that in this case the appeal was 
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not assessed on its planning merits but rather on whether the intended use would be lawful.  

She stated (at paragraph 3): 

“Whilst neighbours raise other issues the determining issue in this case is whether 
the proposed use, to accommodate 4 children living together but cared for on a 
24 hour basis by non-resident care workers, falls within the terms of Use Class 9.  In 
the event that the proposed use would constitute a material change of use away from 
Class 9 then a certificate of lawful use could not be issued.” 

 
She found nothing conclusive to indicate that the children, who would live together and 

share communal facilities, could not be defined as residents living together as a household.  

However, the difference between the view of the Council and the Church of Scotland arises 

given the nature of the associated care provision.  This would be provided on a shift basis 

and each shift would have three staff members with a wakened nightshift and a staff 

member sleeping over each night.  The submissions indicate that internal rearrangement of 

the utility space downstairs would provide for a staff office and a single sleepover room 

with en suite facility.  The Council took the view that the proposed care provision would 

add three additional occupants on a 24 hour basis bringing the total to seven and 

consequently outwith the terms of Class 9.  Its decision also made reference to the 

professional nature of the care provision.  The Church of Scotland relied on the fact that 

whilst there would be a sleepover facility for one carer, the staff members would not be 

residents.  The reporter considered the pivotal question was whether the proposed staff 

members would be defined as “residents” and whether the presence of carers would 

amount to a material change of use.  It was a matter of fact that the proposed care provision 

would have the effect of bringing the combined number of people living and working at the 

house to six during the night and seven during the day.   

[10] The reporter noted the guidance in Scottish Government Circular 1/1998: Town and 

Country Planning (Use Classes) (Scotland) Order 1997.  This states that: 
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“In the case of small residential care homes or nursing homes, carers and residents 
will probably not live as a single household.  That use will, therefore, fall into the 
residential institutions class, regardless of the size of the home”. 

 
It goes on to say that planning authorities should include “any resident staff in the 

calculation of the number of people accommodated”.  She accepted a degree of difficulty in 

interpretation between the terms of the Order and the wording of the Circular.  She noted 

that the Order made a distinction between the residents living together as a household and 

the care being provided for those residents.  She went on to observe: 

“Applying that distinction in this case indicates to me that the care providers can be 
considered separately from those resident at the property.  The carers would not be 
resident as they would only attend the premises to work on a shift basis.  The house 
would not be their residence even although the care would be provided on a 24 hour 
basis.  Consequently, there would be 4 residents living together as a household 
where care would be provided for those residents.” 

 
She concluded that the planning authority’s reasons in concluding that the proposed use 

would be unlawful are not well founded, and she found that the certificate should be 

granted. 

 

Appeal to this court 

[11] The appellants challenge the reporter’s decision on three grounds, which are 

contained in paragraphs 9-11 of the appeal.  These may be summarised as follows: 

1. The reporter misunderstood, misinterpreted and/or misapplied the terms of the 

Order and the guidance in the Circular. She did not address the terms of 

paragraph 36 of the Circular, nor did she follow either of the approaches mentioned 

therein.  If she regarded the carers as non-resident and/or not part of the household, 

the guidance indicates that the property is not being lived in as a single household 

and should be categorised as Use Class 8.  If the carers are regarded as residents 
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and/or part of the household then they should be counted in the calculation and the 

number of residents would exceed that permitted in Use Class 9.  The carers required 

to be present and they should therefore be included in the number of residents for 

the purposes of Use Class 9.  The reporter erred in law. 

2. The reporter failed to have regard to a relevant material consideration.  She failed to 

take into account that the proposed use was for four children aged 8-14.  She failed to 

give adequate reasons as to why children of that age could be regarded as 

functioning as a single household.  The reporter did not take into account, et 

separatim failed to explain whether or not she considered it relevant to assess whether 

the children were capable of forming a single household or to be regarded as the 

only residents in the property in the absence of carers.  In so failing the reporter erred 

in law. 

3. The reporter failed to consider or to give adequate reasons for rejecting the 

submissions of the first appellant.  The informed reader was left in real and 

substantial doubt as to whether or not the reporter has taken into account the 

representations of the appellant.   

 

Submissions for the appellants 

[12] Senior counsel for the appellants adopted his written note of argument and invited 

the court to quash the reporter’s decision.  The concept of people living together “as a 

family” or “as a household” are important elements in understanding the scope of Use 

Class 9.  Persons living together as a family or household are regarded differently from 

residents in care homes where non-resident professional carers look after the residents.  

Children without adult supervision do not constitute a separate “household” in the absence 
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of carers.  Children need to be looked after.  They cannot run a house.  They cannot be 

expected to deal with all the matters that go to running a home.  As a matter of principle and 

approach children in residential care are regarded as needing full time care from an adult, 

someone to look after them, someone to run their lives for them and someone to make sure 

that the household operates as it should.  Living together in a “household” in the context of 

Use Class 9 means more than merely the number of bodies – North Devon District Council v 

First Secretary of State [2004] 1 P & CR 38 at paragraphs 12 and 16.  What constitutes a 

“household” is a question of fact and degree – R (on the application of Crawley Borough 

Council) v Secretary of State for Transport and the Regions, Eve Helberg [2004] EWHC 160 

(Admin) at paras 31-34; R (on the application of Hossack) v Kettering Borough Council [2002] JPL 

1206.   

[13] If carers are regarded as residents or part of the household their presence should be 

included in the calculation of the number of members of the household.  If they are not, and 

care is provided to children by non-residential carers, the appropriate classification of the 

use is as a “residential institution” under Class 8.   

[14] With regard to the appellants’ first ground of appeal, senior counsel pointed out that 

the certificate issued by the reporter stated that the reason for it was that: 

“As the 4 looked after children would live together as a single household and as the 
care provided would be on a non-resident basis, the proposed use would fall within 
the current use as a dwelling house under Class 9 …”. 

 
In stating this, the reporter misunderstood, misinterpreted and/or misapplied the terms of 

the Order and the Circular.  Paragraph 36 of the Circular distinguishes between small 

residential care homes where the carers and residents will probably not live as a single 

household (and will therefore fall within Use Class 8) and instances where carers are 

resident and should therefore be counted in the calculation of the number of residents.  The 
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reporter has followed neither of these approaches.  If she regarded the carers as non-resident 

and/or not part of the household, the guidance indicates that the property is not being lived 

in “as a single household” and should be categorised as Use Class 8.  If the carers are 

regarded as residents and/or part of the household then they should be included in the 

calculation of the numbers of residents, which would then exceed that permitted in Use 

Class 9.  At paragraph 8 the reporter found that the combined number of people living and 

working in the house was six during the night and seven during the day.  At paragraph 7 

she found that the care providers would fulfil the parental role in the household to allow it 

to function as a household.  She therefore found that in order to function as a household the 

carers required to be present.  On either basis the use properly fell within Class 8.  The 

reporter erred in law in her approach. 

[15] With regard to the second ground of appeal, the reporter failed to have regard to a 

relevant material consideration, namely that the proposed use was for four children aged 8-

14.  Separately she failed to give proper, adequate and intelligible reasons as to why children 

of that age could be regarded as functioning as a single household; reference was made to 

North Devon District Council (supra) at paragraphs 16-19 where the age of the children was 

one of the major issues that led the court to conclude that they could not form a separate 

household in the absence of carers. 

[16] Senior counsel accepted in answer to questions from the court that the interpretation 

for which he was arguing required Class 9(a)(ii) to be read as if it stated “not more than five 

residents living together in a single household”, although the words “in a single household” 

were not actually mentioned.  However, they were used in the application, and in the 

reporter’s decision, and in the guidance in the circular.  Properly construed, they should be 

read into the Order. 
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[17] Turning to his third ground of appeal, senior counsel submitted that it was not clear 

whether the reporter took into account the appellants’ representations as to the proper 

interpretation of Use Class 9.  The reporter referred at paragraph 3 of the decision to 

“neighbours” having raised other issues, but it was not clear whether she took account of 

the representations made on behalf of the appellants.  The informed reader was left in real 

and substantial doubt as to whether the reporter had done so.   

[18] In conclusion, senior counsel submitted that the guidance in relation to both the 

English and Scottish legislation makes the point that if there is not a single household, it 

does not matter how many people are in care.  Paragraph 36 of the Scottish Circular only 

made sense if the concept of living in a single household was important.  What would be the 

rationale for deciding that Use Class 9 comprehended five children living in a dwelling 

house supported by external carers, and only three children living there with resident 

carers?  The statutory scheme was attempting to allow for a small family type arrangement; 

this was why carers had to be included in the numbers of residents.  The reporter fell into 

error by including the carers for the purpose of making this a household, but excluding 

them when counting the numbers of residents.   

[19] When the court asked what was the proper definition of a resident, and when did a 

carer become resident, senior counsel replied that this was a matter of judgement for the 

reporter; in order to form a household there needs to be a resident adult – a household 

cannot comprise just children.  He submitted that four children with external care would 

clearly fall within Use Class 8; if the carers were staying in the house all night they could be 

regarded as resident, but if they were necessary to allow the household to function as a 

household they had to be included in the numbers.  The reporter could not have it both 

ways.   
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Submissions for the respondents 

[20] Mr McLean invited the court to refuse the appeal, and adopted his note of argument.  

What constitutes a household for the purposes of the Order is a question of fact and degree 

in every case – R (on the application of Crawley Borough Council) (supra) at paragraph 34; R (on 

the application of Hossack) (supra) at paragraphs 10 and 28.  Whether or not a use falls within 

Class 9 is a matter of planning judgement, and so the court should only intervene if the 

decision is one which can be said to be Wednesbury irrational. 

[21] In answer to the first ground of appeal, the reporter had correctly applied the terms 

of the Order, the Circular and the 1997 Act.  She considered whether the proposed staff 

members would be defined as “residents” (paragraph 7) and concluded, exercising her 

planning judgement, that “the carers would not be resident as they would only attend the 

premises to work on a shift basis.  The house would not be their residence even although the 

care would be provided on a 24 hour basis”.  The reporter having concluded there were no 

resident care staff did not need to include them within the number of people 

accommodated.   

[22] In any event, esto the staff member sleeping at the property each night ought to be 

considered a resident, Class 9 of the Order provides for five residents living together.  

Accordingly, even if the reporter erred in her assessment of the number of residents, the 

proposed use fell within Class 9.   

[23] With regard to the second ground of appeal, whether the children at the property 

could be regarded as a household for the purposes of the Order is a matter of fact and 

degree, requiring the reporter to exercise her planning judgement.  It was to be noted that, in 
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contrast to the equivalent provision in England, the care of children is not excluded under 

Class 9 of the Order.  

[24] The reporter undertook a site visit for the purpose of assessing whether the children 

could form a household.  She observed that although being renovated the overall character 

of the property would not change.  She reached the view that once occupied the property 

would be functioning as a household because: (1) the children would be living together in 

the property; (2) the children had a kitchen to cook in and a single dining room; (3) they 

would be involved in the household chores and tasks; and (4) the property would have the 

physical appearance of a house and would function as such.  It would not have laundry, a 

catering kitchen, storage or any extent of staff or office accommodation typically associated 

with an institutional environment.  There would be a staff office and an en suite sleepover 

room downstairs.  She found nothing conclusive to indicate that the children, who would 

live together and share communal facilities, could not be defined as residents living together 

as a household.  She was entitled to reach this view on the basis of her planning judgement. 

[25] With regard to the third ground of appeal, the reporter gave proper and adequate 

reasons for her decision and dealt with the determining issues in an intelligible way.  It is 

clear that she was aware of the representations made by the appellants; in any event, these 

representations were not of assistance in resolving the main or determining issues in the 

appeal.  Even if the reporter gave inadequate reasons, the court should exercise its discretion 

not to reduce the decision. 

[26] In all the circumstances, the court should refuse the appeal. 

 

Discussion and decision 

[27] The reporter was correct to note (at paragraph 3 of her decision) that in this case the 
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appeal is not assessed on its planning merits, but rather on whether the intended use would 

be lawful.  She was also correct to identify the determining issue in this case as being 

whether the proposed use, to accommodate four children living together but cared for on a 

24 hour basis by non-resident care workers, falls within the terms of Use Class 9.  The 

determination of that issue involves a proper construction of Class 9 of the Order, applied to 

the facts of the present case.  This does not appear to us to be an exercise involving planning 

judgement.  It involves the interpretation of the law, and the application of it to the facts 

found by the reporter to be established. 

[28] The relevant facts regarding the proposed use can be stated shortly.  It is proposed 

that four children aged between 8 and 14 would be accommodated in the property, living 

together but cared for on a 24 hour basis by non-resident care workers.  There are four 

bedrooms in the property, so each child would have sole occupancy of a bedroom.  They 

would share communal facilities.  Care would be provided on a shift basis, each shift would 

have three staff members with a wakened nightshift and a staff member sleeping over each 

night.  The internal rearrangement of the utility space downstairs would provide for a staff 

office and a single sleepover room with en suite facility. 

[29] On the basis of these facts, the Church of Scotland sought a certificate that the 

proposed use fell within Class 9 of the Order, and more particularly Class 9(a)(ii), namely 

“Use (a) as a house, other than a flat, whether or not as a sole or main residence, by … (ii) 

not more than 5 residents living together including a household where care is provided for 

residents”.   

[30] The word “including” is of importance in the construction of this provision.  It makes 

it clear that what is provided for is a class, and a sub-class.  The primary use is by not more 

than five residents living together.  It then makes provision for a sub-class, by including a 
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household where care is provided for residents.  What it does not do is require that the use 

must be by not more than five residents living together in a single household.  Indeed, the 

term “single household” is nowhere mentioned.   

[31] As can be seen from the provisions applicable in England (set out above), they are 

different from the Order in several important respects.  Most importantly, the concept of a 

single household lies at the root of Class C3 of the English provision, and it is mentioned in 

each of the sub-paragraphs of the Class.  It should also be noted that “care” is defined in 

paragraph 2 of the English Order as meaning “personal care for people in need of such care 

by reason of old age, disablement, past or present dependence on alcohol or drugs or past or 

present mental disorder, and in Class C2 also includes the personal care of children and 

medical care and treatment.”   

[32] References to care in Class 3 of the English Order do not therefore include the 

personal care of children.  There is no such exclusion in the Scottish Order, Article 2 of 

which provides that “care” means “personal care including the provision of appropriate 

help with physical and social needs or support; and in Class 8 (residential institutions) 

includes medical care and treatment”.  There is no exclusion of care for children. 

[33] It is therefore readily apparent that there are significant differences between the 

English and Scottish provisions.  In the English provision, “care” is defined quite differently 

from the definition in the Scottish provision, and the term “single household” is construed 

in accordance with section 258 of the (English) Housing Act 2004.  In the Scottish provision, 

the term “single household” is not used at all, and the word “household” is only used in the 

sub-class of Class 9(a)(ii).  In view of these significant differences, we have not found any of 

the English authorities to which we were referred to be of any assistance to us.   
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[34] Class 9(a)(ii) of the Scottish Order governs the present appeal.  It covers use “as a 

house, other than a flat, whether or not as a sole or main residence, by … not more than 5 

residents living together”.  This includes a household where care is provided for residents.  

It does not apply only to use of a house by not more than five residents living together in a 

single household.  The assessment is essentially an arithmetical calculation.  The only 

question is the meaning of “residents”, which is a term that is not expressly defined. 

[35] In their submissions to this court, both parties devoted some time to the concept of a 

single household, and senior counsel for the appellants submitted that this was central to the 

proper interpretation of the Order.  We consider that this is misconceived.  If a house is 

used, whether or not as a sole or main residence, by five or fewer residents living together, 

we consider that it falls within Class 9.  If it is used as a house, other than a flat, whether or 

not as a sole or main residence, by more than five residents living together, it does not fall 

within Class 9. 

[36] We note that the reporter herself did touch in passing on the question of whether the 

children could be said to be living in a household.  This may have been because of the way 

in which parties’ submissions to her were presented, or it may have been because of the 

terms of Circular 1/1998.  She indicated (at paragraph 11) that she found “a degree of 

difficulty in interpretation between the terms of the Use Classes Order and the wording of 

the Circular”.  We agree with this observation, and have sympathy with the reporter.  

Paragraph 36 of the Circular puts a gloss on the terms of the Order which is in our view 

quite unwarranted, and appears to proceed on the basis of a misinterpretation of the 

wording of the Order.  It begins with the following statements: 

“The houses class groups together use as a house by a single person or any number 
of persons living together as a family and use as a house by no more than 5 persons 
living together as a single household … In the case of small residential care homes or 
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nursing homes, staff and residents will probably not live as a single household.  That 
use will, therefore, fall into the residential institutions class, regardless of the size of 
the home.  The single household concept provides more certainty over the planning 
position of small group homes, which play a major role in the Government’s 
community care policy aimed at enabling vulnerable people to live in touch with the 
community …”. 

 

[37] There is no support for these statements in the Order itself.  There is no mention of a 

single household.  There is no suggestion that use by no more than five persons living 

together must be as a single household.  The single household “concept” is absent from the 

Scottish Order.  This guidance might perhaps assist those looking at the English Order, but 

we can find no support for it in the Scottish Order.   

[38] The guidance contained in a Government Circular such as Circular 1/1998 is just that 

– guidance.  The terms of a circular published by the Government may amount to a material 

circumstance when a planning decision is being made involving the exercise of planning 

judgement.  However, a Government Circular cannot supersede statutory provisions passed 

by the legislature, nor can it restrict, qualify or extend statutory provisions.  Indeed, 

paragraph 1 of the introduction to the Circular correctly acknowledges that “where 

guidance is given amounting to an interpretation of the UCO, it should be borne in mind 

that only the courts can interpret the law authoritatively.”  As we have indicated, we do not 

agree with the guidance in its references to a “single household” in paragraph 36 of the 

Circular.   

[39] The reporter in the present case did note the guidance in the Circular, but based her 

decision on her assessment of whether the use of the house, whether or not as a sole or main 

residence, would be by not more than five residents living together.  She concluded that the 

care providers can be considered separately from those resident at the property.  The carers 

would not be resident as they would only attend the premises to work on a shift basis.  The 
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house would not be their residence even although the care would be provided on a 24 hour 

basis.  Consequently, there would be four residents living together as a household where 

care would be provided for those residents. 

[40] We consider that the approach taken by the reporter is consistent with and correctly 

applies the Order.  We do not consider that the caring staff attending on a shift basis can 

properly be categorised as residents.  Certainly, those members of staff who attend during 

the day would not in our view fall within the definition of a “resident”, nor would a 

member of staff attending for the nightshift who is not provided with any bed or sleeping 

provision.  We are inclined to the view that the single member of staff for whom a bed and 

en suite facilities are provided would also not fall to be categorised as a resident for the 

purposes of the Order.  However, even if we are wrong in this, and that single member of 

staff is properly to be categorised as a resident, this would only bring the total number of 

residents to five, so the use would still fall within Class 9. 

[41] For these reasons we do not consider that the reporter misunderstood, 

misinterpreted or misapplied the terms of the Order.  We do not consider that she failed to 

take into account a material consideration, nor are we persuaded that there is any material 

lack of reasoning in her decision.  We answer the questions of law in the appeal as follows: 

question 1 in the affirmative, and questions 2 to 5 in the negative.  This appeal is refused.  
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FURTHER INFORMATION STATEMENT 

RESPONSE TO LRB PROCEDURAL NOTICE ISSUED 5 SEPTEMBER 2023 

Council: West Lothian Council 
Matter:  Local Review Body (“LRB”) Appeal, Follow Up from Meeting 30 August 2023 
Applicant: Seamab Care and Education  
Application: 0130/H/23  
Works: Timber fence and gates and gravel surfaced car park (in retrospect)  
Site: Threemiletown Farmhouse, Linlithgow, West Lothian EH49 6NF 

1. INTRODUCTION AND SUMMARY OF RESPONSES

BACKGROUND

We are instructed by Seamab to respond to the LRB Procedural Notice issued on 5 September 2023. A
summary of key points is in the table below, with details provided in Sections 2 – 4.

This Further Information Statement (“FIS") refers to a number of other documents:

o Care Inspectorate Report dated March 2022 relating to an existing Seamab facility in Kinross,
referenced at paragraph 2.5 below and provided as Appendix 1;

o Court judgments listed at Section 5 are supplied in a separate ZIP folder, to be submitted with
this FIS;

o materials which are readily available in the public domain (such as legislation, statutory
documents, local, Scottish and UK government guidance, policy documents) are not provided,
for brevity;

o this FIS is intended to be read with the Supplementary Statement of Support previously
submitted to the Council on behalf of Seamab on 17 August 2023 (the “SSS”).

Unless otherwise stated, defined terms below have the same meanings as given to them in the SSS and
references to statute are to the Equality Act 2010.
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SUMMARY OF RESPONSES 
 

 
INFORMATION REQUESTED 

 

 
SUMMARY OF APPLICANT RESPONSE 

 
 
1 

 
Equality Act 2010 
 
The protected characteristics 
relevant to this matter under 
Section 149, including the 
exceptions to the PSED in 
Schedule 18.  
 
Potential equality impacts if 
the proposal is refused or 
approved. 

 
Seamab residents have the protected characteristics of age (13 years old 
or younger) and disability (as they have a “mental or physical impairment 
which has a substantial and long-term adverse effect on their ability to 
carry out normal day-to-day activities”). The Council has a duty under 
Section 149 to take these into account in determining the Application.  
 
No exceptions from the PSED at Schedule 18 apply. They relate to the 
provision of specified services to children. This matter relates to a planning 
decision and not to the provision of specified services.   
 
Failure to properly consider relevant protected characteristics is a breach 
of Section 19 (Indirect discrimination) and Section 20 (Duty to make 
adjustments), risking court action against the Council and enforcement by 
the Equality and Human Rights Commission.  
 
Such breaches would have practical as well as legal effects. They would 
adversely impact the quality of care provided to Seamab’s residents and 
their clinical, social and educational outcomes. In the long term, this would 
cause irreparable harm to their prospects of independent living in future.  
 
There are several other potential breaches in respect of the Council’s 
responsibilities for Health and Social Care, Education, Housing and Child 
Protection (including the UNCRC Convention on the Rights of the Child) 
but these are not covered here. This FIS is confined to planning issues. 
 

 
2 

 
NPF4 Policy 16 
 
Applicability in the context of 
the current use of the house 
and the LRB determination. 
 

 
It is debatable whether Policy 16 is engaged at all. Assuming it is 
engaged, the relevant parts of it do not apply to the Works. These parts 
concern “householder development”. The Works are not “householder 
development” because Seamab is the Applicant and Seamab is not a 
householder and case law holds that the Site is not a “household” as no 
carers live there. In any event, the Works comply with LDP Policy DES 1. 
 

 
3 

 
NPF 4 Policies 7 and 14  
 
Relevance to LRB 
determination and whether 
the development proposed 
complies. 
 

 
Policy 7 relates to listed buildings. It sets out specific circumstances where 
consideration should be given to development which “significantly 
adversely impacts” aspects of the Site’s special interest. Those specific 
circumstances are largely inapplicable to the Site/Works and any impact is 
not be “significant” enough to justify refusal.  
 
Policy 14 is a catch-all policy requiring development to reflect the Six 
Qualities of Successful Places. Details of the Works are in the Application 
and LRB documents previously submitted but a summary of how the 
Qualities are supported and enhanced is provided at Section 4, below.  
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2. FURTHER INFORMATION RELATING TO THE EQUALITY ACT 2010  
 

 
PLANNING LAW CONTEXT 

 
2.1 Although planning law is concerned with the use of land rather than the person using that land, the 

special circumstances of Seamab and its residents merit special attention. Case law confirms that 
personal circumstances can be a material consideration in the determination of a planning application, 
for example in Westminster City Council v Great Portland Estates plc [1985] 1 AC 661 at 670: 
 

“Personal circumstances of an occupier, personal hardship […] are not to be ignored 
in the administration of planning control. It would be inhuman pedantry to exclude 
from the control of our environment the human factor. The human factor is always 
present, of course, indirectly as the background to the consideration of the character 
of land use. It can, however, and sometimes should, be given direct effect as an 
exceptional or special circumstance.” 

 
ABOUT SEAMAB’S RESIDENTS 

 
2.2 Children residents at Seamab are some of the most vulnerable in society. This is due to their young 

age (no more than 13 years old on arrival) and the long-lasting effects they suffer from trauma and 
neglect. Residents are unable to rely on the support networks most children usually take for granted 
- their relatives and communities – and must be removed from their home environment for 
appropriate care. By the time they arrive at Seamab, residents have tried alternative care 
arrangements without success. Residents are placed at Seamab by local authorities all over Scotland.   

 
2.3 Residents suffer from poor mental health (including PTSD, depression and anxiety). They find day-to-

day life more difficult than their peers who have not had comparable experiences. They may receive 
ongoing treatment (including being on medication and undergoing psychotherapy) and may require 
support with maintaining healthy daily routines and feeling safe. These routines encourage the 
residents to eat well, in turn supporting healthy sleeping patterns.  

 
2.4 Seamab provides residents with stability, access to education and exemplary round-the-clock care 

from specialists, which they would not otherwise enjoy. Everyone at Seamab has an individual plan, 
focused on supporting the resident to heal, grow and learn. Daily work is informed by a detailed risk 
assessment and staff regularly discuss their work with the child. Residents commonly have difficulty 
with emotional regulation and in forming relationships with adults due to their early-life experiences. 
Consistency in staff attendance and staff retention are essential to the residents’ care.  

 
2.5 Further information about the unique type and high quality of Seamab’s care is set out in the Care 

Inspectorate Report dated 17 March 2022 provided as Appendix 1 (which relates to another Seamab 
residence in Kinross). 

 
DAY TO DAY OPERATIONS 

 
2.6 Staff must be able to access the facility easily at all times of day. Given the location and the fact that 

staff are scheduled to work in shifts, travel to and from the Site by private vehicle is unavoidable. As 
set out in the SSS dated 17 August 2023, the maximum number of vehicles that will regularly be at the 
Site is 6. As such, the impact this has on neighbours is no greater than it would be if a large, busy family 
were in occupation instead.  
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2.7 Using the area adjacent to the B9080 in front of the building for vehicles allows for direct access from 
the main road to the property. This affords the residents and neighbours alike increased privacy. It is 
the least disruptive option for the residents when they travel to and from their specialist school, 
attend external enrichment activities, meet with advocates and social workers and access medical 
treatment.  

 
2.8 Transitions are a recognised flashpoint for many young people who have experience trauma. This is 

the case for many of the residents. Moving from one location to another can cause great anxiety and 
stress. Using the front for car parking will ease these transitions and make a significant, positive 
difference to the residents’ everyday lives (and, by extension, to those working with them and those 
living near them).  

 
2.9 This car park use also benefits neighbours, representing an improvement in amenity and safety by 

diverting footfall and vehicular traffic away from residential premises to the rear at Canal Court. Please 
see the SSS responses to Reason for Refusal 1 for further details.      

 
REASONABLE USE AND ENJOYMENT OF THE SITE 

 
2.10 The residents are entitled to access outside the space at the Site. This would be the case for any 

occupant at the Site but this is especially important for the residents of Seamab. They benefit 
immeasurably from fresh air, outdoor exercise and therapeutic play. However, they are young and 
may require assistance and encouragement to use outside spaces for health and well-being purposes. 
Residents may find it difficult to assess and appropriately respond to perceived environmental threats, 
such as from road traffic or strangers. Given the above, the fencing is necessary to protect residents, 
staff, road-users and neighbours whilst preserving access to the front garden.  

 
LEGAL DUTIES OF THE COUNCIL AS PLANNING AUTHORITY 

 
2.11 The 2010 Act is relevant to the LRB determination in two key respects. Firstly, the PSED at Section 149 

applies directly to all planning functions and decisions (see Barnsley MBC v Norton [2011] EWCA Civ 
834, R (D and S) v Manchester CC [2012] EWHC 17 (Admin), R (Williams) v Caerphilly CBC [2019] EWHC 
1618 (Admin)).  

 
2.12 Section 149 states:   

 
“(1) A public authority must, in the exercise of its functions, have due regard to the 
need to—  
 
(a) eliminate discrimination, harassment, victimisation and any other conduct that 
is prohibited by or under this Act; 
 
(b) advance equality of opportunity between persons who share a relevant 
protected characteristic and persons who do not share it;   
 
(c) foster good relations between persons who share a relevant protected 
characteristic and persons who do not share it. […] 
 
“(3) Having due regard to the need to advance equality of opportunity between 
persons who share a relevant protected characteristic and persons who do not share 
it involves having due regard, in particular, to the need to—  
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(a) remove or minimise disadvantages suffered by persons who share a relevant 
protected characteristic that are connected to that characteristic;  
 
(b) take steps to meet the needs of persons who share a relevant protected 
characteristic that are different from the needs of persons who do not share it; […]  
 
(4) The steps involved in meeting the needs of disabled persons that are different 
from the needs of persons who are not disabled include, in particular, steps to take 
account of disabled persons' disabilities. […]  
 
“(6) Compliance with the duties in this section may involve treating some persons 
more favourably than others; but that is not to be taken as permitting conduct that 
would otherwise be prohibited by or under this Act.” 
 

2.13 Secondly, the Seamab residents have protected characteristics which the PSED is designed to 
safeguard. These are relevant to the personal circumstances of Seamab, its residents and their 
families, who are indirectly supported by Seamab’s work and who may have protected 
characteristics of their own. The relevant protected characteristics of the residents are: 
 

2.13.1 their age, as they are children no older than 13 years old when they arrive at Seamab 
(Section 5); and  

 
2.13.2 disability, because they have a “physical or mental impairment which has a substantial 

and long-term adverse effect on their ability to carry out normal day-to-day activities” 
(Section 6).  

 
2.14 UK Government guidance “Equality Act 2010 - Guidance on matters to be taken into account in 

determining questions relating to the definition of disability” includes a list of factors which have a 
substantial adverse effect on normal day-to-day activities. These are provided in Appendix 2 in full 
and include many of the issues faced by Seamab residents:  

 
2.14.1 difficulty preparing a meal or eating, for example, because of an eating disorder; 
 
2.14.2 difficulty going out of doors unaccompanied, for example, because of a phobia; 
 
2.14.3 difficulty entering or staying in environments perceived as strange or frightening; 
 
2.14.4 behaviour which challenges other people, making it hard to be accepted in public; 
 
2.14.5 persistent difficulty crossing a road safely, for example, because of a failure to 

understand and manage the risk; 
 
2.14.6 persistently wanting to avoid people or significant difficulty with normal social 

interaction or forming social relationships; and 
 
2.14.7 persistent distractibility or difficulty concentrating. 

 

2.15 None of the exceptions to the PSED in Schedule 18 apply. Part 1 of Schedule 18 excludes from the PSED 
the provision of certain services to children. It means that restricting the Seamab accommodation to 
children requiring care is not unlawful discrimination under the Act (for example against people who 
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are adults and/or not requiring care home accommodation). It is not relevant to this matter which 
concerns a planning decision rather than the provision of statutory services to children.      

 
CONCLUSION 

 
2.16 The Council must give due regard to the PSED in evaluating this appeal and treat the Seamab residents’ 

protected characteristics as material considerations in determining if planning permission should be 
granted for the Application. There is no indication on the public record that the Council has done this. 
The courts have found that, in such circumstances, it is reasonable to assume that insufficient regard 
has been given to the PSED (R (Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 
(Admin)).  
 

2.17 Failure to do have due regard to the PSED constitutes prohibited conduct under Part 2 of the 2010 Act, 
specifically: 

 
2.17.1 Section 19 relates to indirect discrimination, being when “A person (A) discriminates against 

another (B) if A applies to B a provision, criterion or practice which is discriminatory in relation 
to a relevant protected characteristic of B's”. Section 19(2) clarifies that “a provision, criterion 
or practice is discriminatory in relation to a relevant protected characteristic of B's if— (a) A 
applies, or would apply, it to persons with whom B does not share the characteristic, (b) it puts, 
or would put, persons with whom B shares the characteristic at a particular disadvantage when 
compared with persons with whom B does not share it, (c) it puts, or would put, B at that 
disadvantage, and (d)  cannot show it to be a proportionate means of achieving a legitimate 
aim.”; and 

 
2.17.2 Sections 20(3) and 21 which imposes a duty on the Council “where a provision, criterion or 

practice of A's puts a disabled person at a substantial disadvantage in relation to a relevant 
matter in comparison with persons who are not disabled, to take such steps as it is reasonable 
to have to take to avoid the disadvantage”. 

 
2.18 Had the PSED been appropriately considered, the Council could have reached a different decision on 

the Application (LDRA et al v Secretary of State for Communities and Local Government, Cammell Laid 
Ship Repairs and Ship Builders Limited and Wirral Borough Council [2016] EWHC 950 (Admin)).  

 
2.19 A failure by the Council to comply with its PSED is a legal error and the resulting planning decision can 

be judicially reviewed in the courts and subject to enforcement action by the Equality and Human 
Rights Commission (with attendant cost and reputational risks). 
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3. FURTHER INFORMATION RELATING TO NPF 4 POLICY 16 
 
 

RELEVANCE TO THE APPLICATION 
 
3.1 It is not clear if NPF Policy 16 is engaged in these circumstances as the current LDP remains extant. 

There are ongoing arguments in Court about how Policy 16 has effect. Assuming Policy 16 is engaged, 
the only relevant parts are paragraphs (g) and (h), which state: 
 

g) Householder development proposals will be supported where they:  
 

i. do not have a detrimental impact on the character or environmental 
quality of the home and the surrounding area in terms of size, design and 
materials; and  

 
ii. do not have a detrimental effect on the neighbouring properties in 
terms of physical impact, overshadowing or overlooking. 

 
h) Householder development proposals that provide adaptations in response to 
risks from a changing climate, or relating to people with health conditions that 
lead to particular accommodation needs will be supported. 

 
IS IT “HOUSEHOLDER DEVELOPMENT”? 

 
3.2 Most of Policy 16 applies to developers building homes on a commercial basis (e.g. for onward sale 

rather than occupation). However, paragraphs (g) and (h) clearly apply to householders instead. 
Householders carry out works to their own homes, rather than for commercial purposes. The person 
carrying out development to the Site is Seamab. Seamab operates the Site but its employees and 
contractors do not live there (see above and the SSS for descriptions of the working patterns of 
Seamab staff). Seamab is more akin to a commercial developer than a domestic one in this situation. 
 

3.3 What qualifies as a household for planning purposes was established in North Devon District Council v 
First Secretary of State [2003] EWHC 157 (Admin), which clarified that, where a care home had no 
carers in residence, it was not a house but a residential institution in planning terms:  

 
“…the Inspector's approach was […] correct, inasmuch as he was regarding the 
household as needing more than just children. Children need to be looked after. 
They cannot run a house. They cannot be expected to deal with all the matters that 
go to running a home. Sometimes, of course, one recognises they are forced to do 
so, but as a matter of principle and approach the whole point of these homes is that 
the children are regarded as needing full-time care from an adult, someone to look 
after them, someone to run their lives for them and someone to make sure that the 
household operates as it should. It seems to me that in the context “household” 
means more than merely the bodies. You have to consider whether the bodies are 
capable of being regarded in the true sense as a household. The same would apply 
to those who suffer, for example, from physical or mental disability and who need 
care in the community. They, if they are not capable of looking after themselves, 
would not be regarded as a household, hence the need for the carer, hence the need 
for that addition to make it a household within the meaning of the relevant class. 
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“One has to have regard to the need that they be living together as a single 
household. The question then arises whether carers who do not live but who 
provide, not necessarily through the same person, a continuous 24-hour care can be 
regarded as living together. In my view, the answer to that is no. “(per Collins J at 
16-17) 
 

3.4 This case clarifies that reference to the Site being in Use Class 9 (Houses) under Certificate of 
Lawfulness reference 0917/CLU/22 is not accurate. Functionally, the Site falls within Use Class 8 
(“residential accommodation and care to people in need of care other than a use within Class 9 
(Houses)”). It is not a household occupied by householders:   

 
“It is apparent that the size of the institution is irrelevant for the purposes of C2 
[residential institution use class under English law]. If it falls within that definition it 
is not to be regarded as a dwellinghouse, then whether there are 1, 2, 10 or 15 
children makes no difference to the Class.”(North Devon DC case, per Collins J at 19) 

 
3.5 Seamab is not a resident and it is Seamab progressing the Application. Accordingly, the Works are not 

“householder” development and Policies 16(g)-(h) do not apply.  
 

LDP POLICY DES 1 
 
3.6 Instead of NPF Policy 16, the relevant policy is under the Council’s LDP. Reason for Refusal 1 assesses 

the Application against Policy DES 1, paragraphs (a) and (c). These state: 
 

“When assessing development proposals, the developer will be required to ensure 
that:  
 
a. there is no significant adverse impact on adjacent buildings or streetscape in terms 
of layout, scale, massing, design, external materials or amenity; […]  
 
c. the proposed development is accessible for all, provides suitable access and 
parking, encourages active travel and has no adverse implications for public safety”; 

 
3.7 Paragraph (a) provides that development is acceptable unless its design has a “significant adverse 

impact” on adjacent buildings or streetscape. The design of the Works does not make any impact on 
the Canal Court streetscape to the rear of the Site as the Works are not visible from that area (see SSS 
Appendix 2).  

 
3.8 There is one adjacent building, to the east of the Site. The only elevation of the adjacent building facing 

the Works is a solid stone wall with no windows (see SSS Appendix 2). It is not physically affected by 
the Works and there is no other amenity impact made by the design of the Works to the adjacent 
building.  

 
3.9 The only potential receptor it is possible to impact under DES 1 Paragraph (a) is the streetscape 

including the B9080 to the front of the Site. The existing use of the B9080 as a thoroughfare rather 
than an area where people might linger means that no adverse impact is likely to arise at all, let alone 
an impact that is “significant” enough to justify refusal of the Application.  
 

3.10 As explained in the SSS, all elements of Paragraph (c) are satisfied by the Application. The Works 
actually represent an improvement in accessibility and safety and merely formalise the existing use of 
the garden and access, which have been in ongoing use for several years already. 
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4. FURTHER INFORMATION RELATING TO NPF 4 POLICIES 7 AND 14 
 
 

LISTED BUILDINGS 
 
4.1  NPF 4 Policy 7 concerns listed buildings. The only parts of it that are potentially relevant to the 

Application are Paragraphs (a) and (c). 
  
4.2 Paragraph (a) states “Development proposals with a potentially significant impact on historic assets or 

places will be accompanied by an assessment which is based on an understanding of the cultural 
significance of the historic asset and/or place.”  No such assessment was required for the Application 
so it is reasonable to infer that the Council did not consider there to be any potentially significant 
impact on historic assets. It would also be disproportionate to demand one of the Application given 
the minor nature of the Works and the circumstances of the Application.   

 
4.3 Paragraph (c) states “Development proposals for the reuse, alteration or extension of a listed building 

will only be supported where they will preserve its character, special architectural or historic interest 
and setting. Development proposals affecting the setting of a listed building should preserve its 
character, and its special architectural or historic interest.” 

 
4.4 Historic Environment Scotland (“HES”)’s Guidance “Managing Change in the Historic Environment: Use 

and Adaptation of Listed Buildings” (updated February 2020) provides direction on how to approach 
decisions about listed buildings. Its Key Messages on page 4 clarify that:  

 
3. Decisions about listed buildings should always focus on the qualities that make 
them important – their special interest. Lots of things can contribute to a building’s 
special interest, but the key factor when we’re thinking about making changes will 
be its overall historic character.  
 
4. For a building to stay in use over the long term, change will be necessary. This 
reflects changes over time in how we use our buildings and what we expect of them. 
This should always be considered carefully and avoid harming the building’s special 
interest. A building’s long-term future is at risk when it becomes hard to alter and 
adapt it when needed. Proposals that keep buildings in use, or bring them back into 
use, should be supported as long as they do the least possible harm[ …] 
Understanding what is important about a listed building is an essential first step in 
working out how to protect its special interest. 
  

4.5 This focus on the special historical interest of an asset is reflected in LDP Policy ENV 28, cited in 
Reason for Refusal 2. ENV 28 states: 

 
“The council will protect listed buildings and will have particular regard for their 
special architectural, historic features and, where appropriate, archaeological 
interest in considering proposals for their alteration, extension or change of use. 
There is a presumption in favour of the retention and sympathetic restoration, 
correct maintenance and sensitive management of listed buildings to enable them 
to remain in active use, and any proposed alterations or adaptations to help sustain 
or enhance a building’s beneficial use should not adversely affect its special 
interest.” (per Collins J at 16-17). 

 

Agenda Item 6

      - 187 -      



SEAM/001/004_3903426_4 

SPECIAL INTEREST OF THE SITE 

4.6 The Site is one part of a larger asset (including the steading) which is C-Listed under HES reference 
LB49074. C listing is the lowest level of listed building protection in Scotland, applying to lesser 
examples of any period, style or building type, as originally constructed or moderately altered. The 
Site is C-listed, meaning it is not considered historically important enough for more protection. Much 
of its value is stated in HES’ listing particulars to depend on its forming part of a settlement (along with 
the steading). Even so, neither is within a designated Conservation Area. The garden around the 
farmhouse is not registered or protected or mentioned in the Statement of Special Interest (“SSI”, 
which summarises which features of the Site merit its listing). 

4.7 The SSI does not mention the outside space immediately around the Site (apart from referring to its 
previous use as a kitchen garden). The Works do not affect the farmhouse but only the outside space 
surrounding it. There is no protection afforded to any development in the garden due to the listing.   

SITE SETTING 

4.8         Although not protected by the listing itself, consideration must be given to the setting of the Site. ENV 
28 states: “In considering proposals for development within the vicinity of listed buildings, the council 
will have particular regard to the setting of listed buildings. The layout, design, materials, scale, siting 
and use of any development which will affect a listed building or its setting should be appropriate to 
the buildings character, appearance and setting.”  

4.9 The Works will have no material adverse effect on the historical value in the setting of the Site:   

4.9.1 The fence and gravel are not permanent structures. If they are no longer required in future, 
they can be easily removed without any residual harm to the Site or its setting. The SSI says: 
“When the farm ceased to operate it was converted to hunt kennels; however this function has 
not unduly altered the character of the farm as no permanent structures, save a mounting 
block, have been erected.” This confirms that structures which are not permanent, such as the 
fence and gravel, will not be considered to alter the character of the Site.  

4.9.2 The fence and gravel are consistent in terms of style, massing and materials used with fencing 
and gravel at properties around Canal Court (see SSS Appendix 2). 

4.9.3 The fence was only erected to enable beneficial use of the Site, which the Council has already 
determined is lawful. The fence is only as high as is required for the protection of the residents. 
The Council’s Planning Guidance on the Historic Environment (adopted April 2021) confirms 
that planning control “is not meant to stifle change to listed buildings” (paragraph 5.8) and 
they should be brought into use where possible.  

NDP POLICY 14  

4.10 Policy 14 is a general, catch-all policy which sets out the overall intentions of development 
management Scotland. Paragraph (a) requires “development to be designed to improve the quality of 
an area whether in urban or rural locations and regardless of scale”. The details which comply with 
and advance policy objectives relevant to listed buildings. The overall re-purposing of the Site, of which 
the fence and gravel form a part, are undoubtedly improvements for the area, physically and in terms 
of use. It has led to the quality renovation of a run-down historic building, enabling ongoing use while 
providing a valuable service to the community.   

4.11 Policy 14 Paragraph (b) states that “Development proposals will be supported where they are 
consistent with the six qualities of successful places […]”, as elaborated on at Annex D to NPF 4. The 
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detail of how the Application and the wider use of the Site are not rehearsed here and reference 
should be made to the documents supplied in support of the Application and LRB Appeal previously. 
However, in case it assists, a list of the key aspects of the Six Qualities of Successful Places which are 
satisfied or enhanced at the Site (per NPF 4 Annex D) are listed below: 

1. Healthy: Supporting the prioritisation of women’s safety and improving physical 
and mental health, designing for:  

•  lifelong wellbeing through ensuring spaces, routes and buildings feel safe and 
welcoming e.g. […] use of physical safety measures   

•  healthy and active lifestyles, through […] access to nature and greenspace 

•  accessibility and inclusion for everyone regardless of gender, sexual 
orientation, age, ability and culture  

•  social connectivity  

2. Pleasant: Supporting attractive natural and built spaces, designing for:  

•  positive social interactions including quality of public realm, civic spaces,  
 streets and ensuring a lively and inclusive experience  

•  variety and quality of play and recreation spaces for people of all ages and 
abilities  

•  enjoyment, enabling people to feel at ease, spend more time outdoors and take 
inspiration from their surroundings 

3. Connected: Supporting well connected networks that make moving around easy 
and reduce car  dependency, designing for:  

• connectivity including […] accessibility and catering for different needs and 
abilities  

•  convenient connections including […] supporting easy modal shifts in transport  

• pedestrian experience including safe crossing, pedestrian priority […] inclusive 
design and surfaces, assistive technology […] catering for suitable vehicular 
parking and management of loading/unloading … 

4. Distinctive: Supporting attention to detail of local architectural styles and natural 
landscapes to be interpreted into designs to reinforce identity 

5. Sustainable: Supporting the efficient use of resources that will allow people to 
live, play, work and stay in their area, ensuring climate resilience and integrating 
nature positive biodiversity solutions, designing for:  

•  transition to net-zero including […] retrofitting, reuse and repurposing and 
sharing of existing infrastructure and resources 

•  active local economy including opportunities for local jobs and training […] 
supporting community enterprise and third sector  

•  community and local living including access to local services and facilities, 
education, community growing and healthy food options, play and recreation  
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5 Adaptable: Supporting commitment to investing in the long-term value of 
buildings, streets and spaces by allowing for flexibility so that they can meet the 
changing needs and accommodate different uses over time, designing for:  

•   quality and function, ensuring fitness for purpose, design for high quality and    
durability  

•   longevity and resilience including recognising the role of user centred design to 
cater for changing needs over time and to respond to social, economic and 
environmental priorities  

•   long-term maintenance including effective engagement, clarity of rights and 
responsibilities, community ownership/stewardship, continuous upkeep and 
improvements. 

CONCLUSION 
4.12 Taking into account all material considerations, the Application complies with the development plan 

(the LDP and NPF 4). It would be unreasonable and irrational not to grant approval for the 
Application, especially in light of the PSED addressed in Section 2 above. As set out in the SSS, there 
are also procedural errors in the way the refusal was reached, as appropriate planning conditions 
relating to design and the need, if any, for Listed Building Consent, were not properly considered. 
Should the Application be refused by the LRB, we consider there would be merit in a challenge by 
way of judicial review in the Court. 

 

5. CASE LAW REFERENCES 

The following cases, referenced above and in the SSS, are provided in a separate ZIP file accompanying FIS:  

R (Williams) v Caerphilly County Borough Council [2019] EWHC 1618 (Admin) 
LDRA et al v Secretary of State for Communities and Local Government, Cammell Laid Ship Repairs and 
Ship Builders Limited and Wirral Borough Council [2016] EWHC 950 (Admin) 
R (D and S) v Manchester City Council [2012] EWHC 17 (Admin) 
Barnsley Metropolitan Borough Council v Norton [2011] EWCA Civ 834 
R (Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 (Admin)) 
North Devon District Council v First Secretary of State [2003] EWHC 157 Admin, 2003 WL 117107 
Westminster City Council v Great Portland Estates plc [1985] 1 AC 661 at 670 

DAVIDSON CHALMERS STEWART LLP 
19 SEPTEMBER 2023 
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Neutral Citation Number: [2011] EWHC 17 (Admin) 
Case No: CO/5169/2011 

IN THE HIGH COURT OF JUSTICE 
QUEEN'S BENCH DIVISION 
ADMINISTRATIVE COURT 
 
Sitting in Manchester 
 

Royal Courts of Justice 
Strand, London, WC2A 2LL 

 
Date: 12/01/2012 

 
Before: 

 
Mr Justice RYDER 

- - - - - - - - - - - - - - - - - - - - - 
Between: 

 
 The Queen (on the application of ‘D’ and ‘S’) Claimants 
 - and -  
 Manchester City Council Defendant 
 

- - - - - - - - - - - - - - - - - - - - - 
- - - - - - - - - - - - - - - - - - - - - 

 
Mr Ian Wise QC and Mr Stephen Broach (instructed by Irwin Mitchell LLP) for the 

Claimants 
Mr John Howell QC and Mr Tom Hickman (instructed by the City Solicitor) for the 

Defendant 
 

Hearing dates: 24 & 25 October 2011 
- - - - - - - - - - - - - - - - - - - - - 

Judgment 
Mr Justice Ryder :  

 

Introduction: 

1. By this claim, the claimants, two disabled elderly people (who I shall refer to as ‘D’ 
and ‘S’), act through their sons as litigation friends to challenge the defendant local 
authority’s budget-setting and consultation processes in relation to adult social care 
services.  Specifically, the claimants contend that: 

i) The defendant’s decision to reduce its budget for the division which provides 
adult social care by £17m over the next two years, with £8.8m of savings from 
frontline services, is unlawful because it was taken without due regard to the 
disability equality duty in section 49A of the Disability Discrimination Act 
1995 (DDA 1995); and 

ii) The defendant’s ongoing consultation on its ‘Revised Social Care Offer’ 
breaches the common law duty of fairness because it lacks sufficient 
information as to the nature and consequences of the proposals to allow 
respondents to make an intelligent response. 
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2. The claimants also seek permission with respect to their contention that the 
consultation was further flawed because of the defendant’s alleged non-compliance 
with the single equality duty in section 149 of the Equality Act 2010 (EQ 2010), in 
particular in relation to the alleged failure to have any or any proper regard to the 
likely impact of the proposals on elderly and disabled persons such as the claimants.  
This issue was raised in the claimants’ Amended Grounds but permission was refused 
by His Honour Judge Pelling QC on 12 August 2011. 

3. The claimants are both disabled elderly people in receipt of social care services from 
the adult services department of Manchester City Council, the defendant local 
authority. 

4. The first claimant, D, is a 75 year old man who lives in the North of Manchester with 
his son AD who is his litigation friend.  D had a stroke in 1999 which paralysed the 
left side of his body as a consequence of which he wears a caliper on his left foot and 
has a splint on his left arm.  He walks with the aid of a tripod walking stick.  D has 
uncontrolled epilepsy, severe depression, dizzy spells and has a poor memory and a 
history of falls.  He has sustained severe back injuries as a consequence.  D requires 
1:1 care at all times and AD has been providing him roughly 70 hours care each week. 

5. D’s difficulties are described in his latest needs assessment dated 17 February 2011.  
He is assessed as having ‘substantial’ needs by reference to the adult social care 
eligibility criteria.  The assessment records that D would like to go out more often ‘as 
I often feel depressed and too dependent on my son to provide for my needs’.  D has 
significant personal care needs, for example, he requires the assistance of two people 
for showering.  He also needs a wheelchair to move around outdoors.  The assessment 
also records a wide range of aspects of daily living with which D requires support, 
including non-personal care services such as shopping, laundry, housework and the 
need for constant supervision during the day. 

6. The second claimant, S, is a 79 year old woman who lives in the South East of 
Manchester next door to her son, ‘SS’, who as well as being her litigation friend  
provides her with practical and emotional support and social stimulation.  S uses her 
personal budget to employ SS as a personal assistant.  S has an acquired brain injury, 
serious physical disabilities (including an age related degeneration of the spine), is 
incontinent and has inoperable breast cancer.  She has no long or short term memory, 
no ability to concentrate and must wear a helmet when she leaves the house.  In 2010 
she suffered two strokes affecting mobility and dexterity in her left side. 

7. In the social care documents filed with the court it is recorded that S needs support 
‘with all personal care and daily living tasks’ and requires support to use the toilet 
during the night.  She is ‘at risk of falls which could result in readmission into 
hospital’.  She cannot manage a weekly shop ‘as she is unable to weight bear’ and as a 
result of her mobility difficulties she is unable to do laundry or housework.  Her 
support plan demonstrates that she requires assistance in every aspect of daily life, 
including personal care, mobility, eating and drinking, housework and health. 

8. Examples are provided in the documents filed of other disabled people who have in 
common with the claimants a constellation of needs, both in relation to personal care 
and other important areas of daily life.  It is contended that the defendant’s budgetary 
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decisions will potentially affect many of the more than 7,000 disabled adults in the 
City. 

9. In pre-proceedings correspondence, ongoing disputes between the claimants and the 
local authority were identified either as to the care packages for the claimants and/or 
the quantum of payments made.  These have either been resolved or may be the 
subject of separate proceedings but are not live issues within these proceedings. 

10. The essential background to the case is, of course, the financial constraints placed on 
all local authorities including the defendant.  As a result of the recent Government 
spending review the defendant seeks to cut £39.5m from its adult social care budget 
by 2012/13 of which £25m is to be cut by 2011/12.  If it needs to be said, it is 
common ground that lack of resources is no excuse for unlawful or unfair decision 
making and no matter how pressing economic problems may be, they do not provide 
an overriding reason not to consult or act fairly: R (Luton LBC & Ors) v SoS for 
Education [2011] EWHC 217 (Admin) per Holman J at [96] and R (Rahman & Ors) v 
Birmingham CC [2011] EWHC 944 (Admin) per Blake J at [46]. 

11. The defendant set its budget on 9 March 2011 within which an amendment was 
carried requiring ‘any additional resources which become available to the Council 
during 2011/12’ to be allocated to services for vulnerable people including adult 
social care.  The proposals which were adopted in the budget were published on 8 
February 2011 and approved by the Executive on 16 February 2011.  There is no 
evidence that equality impact (needs) assessments (EIAs or EINAs) were completed 
before the budget was approved, indeed, the defendant asserted in response to 
questions posed in March and April 2011 that EIAs would be completed before the 
‘relevant element of the budget is implemented’.  A consultation about the adult social 
care proposals was launched on 9 May 2011 to run until 8 August 2011.  The 
defendant said that an EIA would be completed ‘once the consultation exercise has 
ended’. 

Adult social care policy background 

12. Provision for the elderly and infirm has a long history going back to the Poor Laws.  
The modern scheme for providing assistance has developed out of the baseline duties 
in the National Assistance Act 1948, specificity being provided by the Chronically 
Sick and Disabled Persons Act 1970.  The concept of care in the community was 
introduced in the National Health Service and Community Care Act 1990 (the 1990 
Act), (see, for example the definition of community care services to be found at 
section 46(3) of the 1990 Act and the duty to assess any person who may be in need 
of services at section 47). 

13. The statutory scheme governing adults can be categorised into three duties: 

i) A duty to assess the presenting needs of individuals who may be eligible for 
adult social care services; 

ii) A duty following assessment to determine whether the individual is eligible for 
adult social care services; and 
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iii) If the individual’s presenting needs satisfy the eligibility criteria, a duty to 
provide services to meet the individual’s eligible needs, whether through direct 
payments or direct services. 

14. Directions have been issued pursuant to section 47(4) of the 1990 Act to prescribe 
some of the elements of a community care assessment, to consult with the person 
being assessed and to take all reasonable steps to reach an agreement with that person 
about the support which may be provided.  Statutory guidance has been issued under 
section 7(1) of the Local Authority Social Services Act 1970 by the Secretary of State 
entitled: ‘Prioritising need in the context of Putting People First: A whole system 
approach to eligibility for social care’ (the ‘prioritising need guidance’).  This 
replaces the well known Fair Access to Care Services (FACS) guidance which was 
issued in 2002.  Section 7 guidance under which local authorities act is general and 
not mandatory i.e. it does not compel any particular decision, but an authority can 
only depart from it for good reason on admissible grounds if its decision is not to be 
amenable to judicial review: R v London Borough of Islington ex p Rixon [1997] ELR 
66 at 71 per Sedley J and R (Munjaz) v Mersey Care NHS Trust [2005] UKHL 58 at 
[21] per Lord Bingham and at [68]-[69] per Lord Hope. 

15. The prioritising need guidance re-iterates (at [19]) that ‘a decision about a person’s 
eligibility for support is (to be) taken following an appropriate community care 
assessment’ and at [68] that ‘transparent allocation of available resources depends on 
effective assessment’.  The prioritising need guidance describes a process which has 
become known as ‘personalisation’, for example, by the allocation of individual 
budgets to disabled people and resource allocation schemes (RAS) to determine 
indicative budgets from which disabled people can procure the support necessary to 
meet their needs. 

16. Every local authority is required to set its eligibility criteria, following consultation, 
according to four bands prescribed by the guidance as follows: 

i) Critical 

ii) Substantial 

iii) Moderate; or 

iv) Low. 

17. In doing so, they should take account, inter alia, of their own resources and 
consultations with service users and others.  The distinction between budgetary 
review of the criteria based upon how eligibility criteria are set and transparent 
allocation of available resources based upon individual assessment is clear.  The 
guidance helpfully summarises how the eligibility criteria are to be set and reviewed 
as follows: 

“[44]…In setting their eligibility criteria, councils should take 
account of their own resources, local expectations and local 
costs.  Councils should take account of agreements with the 
NHS, including those covering transfers of care and hospital 
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discharge.  They should also take account of other agreements 
with other agencies, as well as other local and national factors. 

  [45] Although final decisions remain with councils, to 
promote greater clarity and transparency, they should consult 
service users, carers and appropriate local agencies and 
organisations about their eligibility criteria and how 
information about the criteria is presented and made available. 

  [46] Councils should review their eligibility criteria in line 
with their usual budget cycles.  Such reviews may be brought 
forward if there are major or unexpected changes, including 
those with significant resource consequences.  However, 
councils should be mindful of the evidence cited above which 
suggests that raising eligibility thresholds without a parallel 
investment in preventative strategies may lead to increasing 
demand for services in the longer term. 

  [47] In this guidance, the issues and support needs that are 
identified when individuals approach, or are referred to, 
councils seeking social care support are defined as “presenting 
needs”.  Those presenting needs for which a council will 
provide help because they fall within the council’s eligibility 
criteria, are defined as “eligible needs”.  Eligibility criteria 
therefore describe the full range of eligible needs that will be 
met by councils, taking their resources into account.  Councils 
should work with individuals to identify the outcomes they 
wish to achieve, and to identify where unmet needs are 
preventing the realisation of such outcomes.” 

18. In the cases of D and S, their presenting needs have been assessed as against the 
defendant’s eligibility criteria as substantial and it is the policy of the defendant to 
provide services to meet critical and substantial need.  Accordingly, the duty to 
provide services to meet eligible needs is engaged in the case of both claimants.  The 
guidance confirms at [61] that ‘with the exception of life threatening circumstances or 
where there are serious safeguarding concerns, there is no hierarchy of needs’.  
Furthermore, the duty to provide services to meet eligible needs is not to be 
constrained by resources: R v Gloucestershire CC ex parte Mahfood (1997) 1 CCLR 7 
as was confirmed by their Lordships’ House: R v Gloucestershire CC, ex parte Barry 
[1997] AC 584  i.e. there is an absolute duty to meet eligible needs; see also R (Savva) 
v Royal Borough of Kensington and Chelsea [2010] EWCA Civ 1209; (2011) 14 
CCLR 75 at [7]. 

19. Finally, in so far as it is relevant, individual budgets are a form of direct payment 
promoted by the policy guidance which derives from section 57 of the Health and 
Social Care Act 2001.  By section 57(4)(a) of that Act, direct payments should be paid 
at a rate which the local authority estimates to be ‘equivalent to the reasonable cost of 
securing the provision of the service concerned’. 
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Financial decision making 

20. Local authorities finance their expenditure in a number of ways; principally through 
a) fees and charges, b) specific government grants such as the ‘early intervention 
grant’ to support disadvantaged children and families, c) non-domestic rates, d) 
council tax and e) general Government grants now known as the ‘Formula Grant’.   

21. In each financial year a local authority is required to set an amount of council tax 
before 11 March in the financial year preceding that for which it is set, although it is 
not invalid if made later: section 30(1)(6) of the Local Government Finance Act 1992 
(LGFA 1992).  For the current financial year, which began on 1 April 2011, the 
Council was required to set an amount of council tax before 11 March 2011. 

22. The amount of council tax has to be calculated by a local authority inter alia in 
accordance with sections 32 to 36 of the LGFA 1992:  see section 30(2)(a).  Section 
32 requires an authority to make certain calculations to identify its ‘budget 
requirement’ for the year.  In simple terms, its budget requirement is the amount by 
which (i) the expenditure which will be charged to the revenue account that the 
authority estimates it will incur in performing its functions in the year and certain 
other items for which it estimates it must find resources exceeds (ii) the income and 
other resources it estimates it will have available to meet expenditure charged to the 
revenue account (other than certain payments made by the Government):  see sections 
32(1), (2), (3) and (4).  It is the Council’s budget calculations for 2011/12 (which it 
made on 9 March 2011) that the claimants seek to impugn. 

23. The basic amount of a local authority’s council tax for the year is calculated so that 
the amount raised meets the authority’s budget requirement to the extent that it is not 
defrayed by certain payments made by the Government:  section 33(1) LGFA 1992.  
This basic amount determines the amount to be raised by council tax in respect of 
each category of dwelling in the authority’s area:  section 36(1) LGFA 1992.  The 
Council set the amount of its council tax for 2011/12 at the same meeting on 9 March 
2011 as it made its budget calculations and based on them. 

24. A calculation made in accordance with any of sections 32 to 37 LGFA 1992 may only 
be questioned by an application for judicial review:  sections 66(1) and 66(2)(c) 
LGFA 1992.  Section 66(3) LGFA 1992 provides that “if on an application for 
judicial review the court decides to grant relief in respect of [such a calculation], it 
shall quash the…calculation..”. 

25. The effect of quashing the budget calculations made under section 32, including the 
calculation of an authority’s budget requirement, is that the purported setting of an 
amount of council tax must be treated as if it had not occurred:  sections 30(8) and 
30(9) LGFA 1992.  If the budget calculations under section 32 are quashed, the 
Council will be obliged to recalculate its budget requirement under that section and 
this recalculation will give rise in turn to an obligation to recalculate the basic amount 
of its council tax and then to reset the amount of council tax:  sections 32(1), 33(1) 
and 36(1) LGFA 1992.  This will then require service of new demand notices on those 
liable to pay the reset amount (whether it is the same or a different amount). 

26. The defendant Council is a large local authority with anticipated expenditure in 
2011/12 of £581m, of which £166m or approximately 35% is to be spent on adult 
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social care.  The Council has a pre-existing programme of efficiency savings known 
as ‘Analyse and Improve Manchester’ (AIM).  These savings were introduced in 
February 2010 when the Council approved a medium term financial plan on the pre-
election assumption that after May 2010 it would need to reduce public expenditure.  
The City Treasurer normally starts to prepare the Council’s business plan in July each 
year with a view to a first draft being prepared for each directorate in October.  On 20 
October 2010 and in line with the assumptions made by the Council, central 
Government announced its Comprehensive Spending Review setting out anticipated 
reductions in central Government support for local authorities of up to 28% for the 
succeeding three financial years.  On 25 November 2010 the defendant launched a 
consultation about its 2011/12 budget entitled ‘there is less money, so how should we 
spend it’.  On 13 December 2010 the provisional sum for central Government support 
for the defendant was announced which had the consequence of a 25% reduction in 
expenditure by the end of 2012/13. 

27. Following the announcement of the provisional settlement, officers and leading 
Members of the Council reviewed the Council’s financial position and priorities to 
consider how to identify savings.  A framework and set of principles was identified 
which was informed by the pre-budget consultation.  The framework included the 
aims to “continue to promote independence and reduce dependency, including 
through early intervention and preventative action” and to “continue to safeguard 
those in greatest need”.  The principles included the “need to provide sufficient 
resources to provide for effective safeguarding and to protect the most vulnerable 
residents”.  

28. An initial report was presented to the Council’s Executive on 22 December 2010 and 
thereafter each directorate prepared plans.  These were published for public 
consultation on 8 February 2011 and considered by the Executive on 16 February 
2011.  The minutes of that meeting show that the Executive recommended the 
proposals to the Council.  The proposals involved revenue budget savings for adult 
care services in 2011/12 of £25.785m of which £11.090m was to be found from 
existing AIM savings followed in 2012/13 by savings of £13.734m of which £7.255m 
were to come from AIM.   

29. The 8 February 2011 reports included the ‘Report on the Implications of and Strategic 
Response to the Local Government Settlement’ which sets out the framework and 
principles and the ‘Report on the Revenue Budget’ which sets out the estimated 
proposed savings for each of the Council’s four directorates including adult social 
care.  This latter report drew attention to the fact that many of the actions proposed 
could only be taken after specific statutory or other legal process had been followed 
and/or consultation had taken place.  It specifically drew attention to the Council’s 
legal duties including its obligations to have ‘due regard’ under the Equality Act 
2010. 

30. At [83], [85] and [89] of that report, Members were told: 

“83  Apart from statutory duties relating to specific proposals 
the council must consider its obligations under the Equality 
Act.  In broad terms this means that the council has a duty to 
have regard to the need to eliminate discrimination and advance 
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equality of opportunity between all irrespective of whether they 
fall into a protected category such as race, gender, religion etc. 

…. 

85   In determining the final set of proposals for consideration 
officers have had regard to how the equality duty can be 
fulfilled in relation to the proposals overall.  However detailed 
equality impact assessments will be required for specific 
proposals as identified by each directorate prior to final 
decisions being made. 

…. 

89  The council needs to be satisfied that it can continue to 
meet its statutory duties and meet the needs of vulnerable 
young people and adults.  Proposals have been drawn up on the 
basis that Strategic Directors are satisfied that this will enable 
them to continue to meet their statutory duties and the needs of 
the most vulnerable.” 

31. The proposals were considered by the appropriate overview and scrutiny committees 
of the Council on 21 and 28 February 2011 (which considered representations by 
members of the public and Members in response to the consultation) and by the full 
Council on 9 March 2011 where the budget was approved subject to the amendment 
to which I have previously referred which arose out of those representations. 

32. It is submitted by the defendant that it was recognised that the outcome of further 
consultations which were necessary might require further resources to be used than 
those budgeted for.  This was one reason among others why the City Treasurer 
recommended that the Council should hold a General Reserve Fund of £21m in 
2011/12 as a minimum which could be used to make good savings which did not 
proceed and the uncertainties associated with a budget strategy.  In addition, the 
Council also had available to it £59m in ‘earmarked’ reserves for the same purposes, 
albeit that future savings would be needed to replace any of this sum drawn down in 
2011/12.  The Council had before it a report on the council tax resolution for 2011/12 
which drew attention to the risks in setting a balanced budget in the circumstance that 
consultation, legal processes and EIAs were required before final decisions could be 
taken on many of the proposals for savings.  The report also drew attention to the City 
Treasurer’s opinion that the risks could be managed in light of the reserves envisaged. 

33. For the reasons I set out in due course I accept that this was a proper and lawful 
budget strategy which took into account a pre-budget consultation whose legality is 
not challenged and which overtly identified principles and a framework which was 
informed by the needs of disabled and elderly service users.  Neither the framework 
nor the principles are challenged and they were ‘stress tested’ in over 60 meetings 
between officers and Members including those outside the Executive.  To the extent 
that the budget decision relied upon contingency planning and the identification of 
reserves to meet statutory obligations it was a strategy based on good budgeting 
practice and local authority governance. 
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34. On 14 September 2011 the Council’s Executive was asked to approve the ‘redefined 
social care offer’ which arises out of the budget approved by full Council on 9 March 
2011 as identified in the report to the Executive on 16 February 2011.  The proposals 
and savings which are effective from 1 November 2011 on a pro-rata basis can be 
summarised as follows: 

 Proposals – Redefined Social Care Offer Savings Target 

A Increased use of Reablement £3,218,000 

B Prevention and innovation through Reviews £2,627,000 

C Changes to Resource Allocation System (RAS) £2,918,000 

Sub-
total 

Redefined Social Care Offer £8,763,000 

35. By the time the Executive made its decision on 16 September 2011 a post budget  
public consultation had been completed.  The Executive had the benefit of an EIA 
published on 7 September 2011. 

36. The claimants submit that if any of their challenges succeed then the subsequent 
decision of the Executive of the Council on 14 September 2011 must also be set aside.  
With respect, that begs the question which decision it is that they seek to impugn: no 
grounds have been pleaded or established to interfere with the September decision.  
The import and substance of the challenge this court has heard is as to the budget 
decision. 

37. The post budget consultation took place from 9 May to 8 August 2011 during the 
course of which it was extended and its terms revised.  It was originally intended to 
run until 9 July 2011 but it is conceded that a number of respondents did not fully 
understand the proposals and a revised questionnaire was issued on 29 June 2011. A 
number of meetings took place, a powerpoint presentation with printed slides was 
provided and there was a questionnaire with an accompanying explanatory document 
‘guidance and information to help you complete the questionnaire’.  Whereas the 
original questionnaire had a question in these terms: “we will continue to support 
vulnerable customers but we will make some changes to the way we allocate money 
to meet certain needs and allow more flexibility in managing risks.  Do you think this 
is fair?” which quite aside from any legal duties upon the Council in respect of the 
same was a question almost impossible for a respondent to answer in any meaningful 
way, the revised questions were more specific, for example in the circumstance that 
the Council proposed to change the way that money is allocated, whether respondents 
would consider using alternative means of shopping and collection of pensions. 

38. The powerpoint slides set out three ways in which the Council proposed to change its 
social care offer: 
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“1. Increasing our Reablement Service.  This is support for 
about 6 weeks for people who need help to get back up to 
speed and live as independently as possible after a crisis, 
for example, being in hospital, an accident or a fall. 

2.   When we carry out a review of customer’s needs, we will 
look at other ways to better meet support needs… 

3. Continue to support the most vulnerable customers in the 
City.  We will change the way we allocate money to meet 
certain needs and introduce greater levels of flexibility to 
manage risk.” 

39. The guidance says that the Council’s recent experience has shown that half of people 
who use reablement do not need support afterwards and that it is estimated that 
savings of £3.2m will be made over two years by providing this service to 85% of 
social care customers.  It should be noted that preventative services of this kind are in 
line with the central Government guidance to local authorities.  With regards to 
proposed changes to the RAS the Council confirmed that it would continue to meet 
substantial and critical needs and then explained that “needs will be met in different 
ways and there would be some changes to the services (customers) currently receive”. 

40. The EIA is said to have relied upon the information gleaned from the consultation to 
the extent that what are described as ‘modified’ proposals were put to the Health and 
Wellbeing Overview and Scrutiny Committee, which were approved by the Executive 
on 14 September 2011.  The proposals put to the Executive followed through the full 
Council’s decision relating to eligibility by confirming that substantial needs would 
still be met but that those ‘universal needs not directly related to personal care’ would 
be met by commissioning changes e.g. by the Council assisting the families of service 
users, the community, charities and voluntary or commercial organisations to provide 
the same.  The impact was described in the EIA as follows: 

“Impact on Type of Provision to Customers 

These proposals including the adjustment of the RAS will 
redefine the offer and reduce the types and choices of provision 
in certain areas whilst maintaining the commitment to meeting 
all ‘substantial’ needs; it is proposed that those universal needs 
which are not directly related to personal care such as cleaning, 
shopping, pension collection and laundry will no longer be 
directly provided and funded by the Council.  Instead, the 
council will assist individuals to have those needs met from 
within the family or wider community, from voluntary 
organizations or charities, or from commercial organisations.  
These commissioning changes will be in place before any 
changes are made to individual care packages.  This will reduce 
risks associated with the proposed changes.” 

41. Critically in correspondence between solicitors in October 2011, the EIA commitment 
was explained by the Council’s officers as follows: 
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“As stated in the report, the proposal is that consideration will 
be given to providing these services in other ways when needs 
are assessed (see eg paras 7.5 and 8.7).  However, as the report 
makes clear no changes will be made unless an individual’s 
needs will continue to be met and pending any appeal.” 

42. The references are to the report to the Executive which at the cited paragraphs 
confirms that the Council will meet assessed eligible needs, that there will be a new 
appeals process and that although some people will receive less money, no person’s 
individual budget allocation will be changed until an alternative method of meeting 
the needs in question has been identified or the appeals process has been determined.  
In so far as existing services will not be funded in the future there is a further 
commitment in the mitigation section of the EIA in respect of the resources that may 
be needed to provide for an individual’s eligible needs until an alternative is identified 
or developed as follows:  

“…Assessment staff must ensure alternative sources are 
available to provide the services no longer regarded as eligible.  
If they cannot, and the need still exists then Assessment staff 
may apply to Funding Panels for additional resources to meet 
needs until some other forms of support are developed.” 

43. Although it can be submitted that the integrity of the service depends on the detail and 
propriety of the assessment of the individual’s eligible needs and a rigorous and 
transparent allocation of funds and services to meet those needs so that a person with 
an identified characteristic is not overlooked or unfairly discriminated against, that is 
the overt purpose of the law and guidance in this field.  If in making an individual 
decision the Council avoids the safeguards it has set itself in order to ensure that the 
process is lawful, for example by failing to meet an assessed and eligible need by 
alternative means than a direct payment, then it would no doubt be the subject of an 
appropriate claim.  That is not the factual circumstance upon which the claimants rely. 

44. In summary, therefore, an adverse impact of the budget proposal was identified which 
was confirmed as to its particulars in the subsequent EIA.  Safeguards were identified 
to meet needs both on a strategic and individual client basis.  These included a 
specific budget contingency to provide flexibility both to abide the event of the 
consultation process and EIA and to ensure that assessed eligible needs were met, a 
commitment to continue to meet assessed eligible needs, new appeals and funding 
panels processes and an interim commitment to continue to fund assessed eligible 
needs that it is decided are to be met by alternative means until the alternative is 
identified and developed and the appeals process complete.  The claimants complain 
in submissions that this is a wholly novel mechanism which is by implication untried 
and untested.  That does not make it unlawful in principle and understandably having 
regard to the inception of this claim, there is as yet no claim as to its operation in 
practice. 

The claim in respect of the Council’s budget 

45. The claim in respect of the City Council’s budget is based solely on an alleged failure 
to comply with the ‘disability equality duty’ contained in section 49A of the DDA 
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1995 which was still in force at the time the Council took its budget decision on 9 
March 2011.  Section 49A(1) DDA 1995 provided that: 

“Every public authority shall in carrying out its functions have 
due regard to – 

(a) the need to eliminate unlawful discrimination and 
victimisation; 

(b) the need to eliminate harassment of disabled persons that 
is related to their disabilities; 

(c) the need to promote equality of opportunity between 
disabled persons and other persons; 

(d) the need to take steps to take account of disabled 
persons’ disabilities, even where that involves treating 
disabled persons more favourably than other persons; 

(e) the need to promote positive attitudes towards disabled 
persons; and 

(f) the need to encourage participation by disabled persons 
in public life.” 

46. The disability equality duty was repealed on 5 April 2011 but its effect was then 
subsumed in the general public sector equality duty imposed by section 149 EA 2010 
which consolidated a number of such duties with amendments.  The Council was 
invited to consider the budget for 2011/12 by reference to this duty as it was the duty 
that would be applicable in the year for which calculations were made and in which 
Executive decisions would be required to give effect to them.  Section 149 EA 2010 
provides, inter alia, that: 

“(1) A public authority must, in the exercise of its functions, 
have due regard to the need to – 

(a) Eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under this Act; 

(b) Advance equality of opportunity between persons who 
share a relevant protected characteristic and persons who 
do not share it: 

(c) Foster good relations between persons who share a 
relevant protected characteristic and persons who do not 
share it. 

…. 

(3) Having due regard to the need to advance equality of opportunity 
between persons who share a relevant protected characteristic and persons 
who do not share it involves having due regard, in particular, to the need to- 
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(a) remove or minimise disadvantages suffered by persons 
who share a relevant protected characteristic that are connected 
to that characteristic; 

(b) take steps to meet the needs of persons who share a 
relevant protected characteristic that are different from the 
needs of persons who do not share it; 

(c) encourage persons who share a relevant protected 
characteristic to participate in public life or in any other activity 
in which participation by such persons is disproportionately 
low. 

(4) The steps involved in meeting the needs of disabled persons that are 
different from the needs of persons who are not disabled include, in 
particular, steps to take account of disabled persons’ disabilities. 

(5) Having due regard to the need to foster good relations between persons 
who share a relevant protected characteristic and persons who do not 
share it involves having due regard, in particular, to the need to- 

(a) tackle prejudice; and 

(b) promote understanding. 

(6) Compliance with the duties in this section may involve treating some 
persons more favourably than others; but that is not to be taken as 
permitting conduct that would otherwise be prohibited by or under this 
Act. 

(7) The relevant protected characteristics are- 

               age; 

   disability; 

   gender reassignment; 

   pregnancy and maternity; 

   race; 

   religion or belief; 

   sex; 

   sexual orientation.” 

47. The relevant protected characteristics which relate to the claimants in this case are age 
and disability.   
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48. No issue is taken with the proposition that the setting of a budget and the provision of 
adult social care are functions of the Council to which the duties apply. A function is 
an activity carried out by a local authority: this may be the discharge of a statutory 
duty, the exercise of a discretion vested in it or the carrying out of a common law 
obligation.  In Pieretti v Enfield [2010] EWCA Civ 1104; [2011] HLR 3 at [25] – [26] 
Wilson LJ rejected the argument that the section 49A DDA 1995 duty applied only to 
the culmination of a housing authority’s duties under the part VII of the Housing Act 
1996.  He found that the duty applied to the “discharge of its prior duties” such as the 
duty to make enquiries and review any decision.  This analysis is consistent with the 
DRC Code of Practice at 1.13.  Consultation would on this basis also be an activity in 
which the defendant was engaged and accordingly a function for the purpose of the 
duties. 

49. Both section 49A(1) DDA 1995 and section 149(1) EA 2010 require a public 
authority to “have due regard to … the need” to achieve certain goals.  Due regard 
was said by Dyson LJ in Baker v Local Government Secretary [2009] PTSR 809 at 
821 to be “the regard that is appropriate in all the circumstances”.    In R (Domb) v 
Hammersmith and Fulham LBC [2009] EWCA Civ 941 at [52] it was said per Rix LJ: 

“Our attention has been drawn to a number of authorities on the 
need to have due regard... I find the greatest help in the 
judgments of Dyson LJ in Baker (dealing with the RRA) at 
paragraphs 30ff and of Scott Baker LJ in Brown (dealing with 
the DDA) at paragraphs 89/96, where each of them summarises 
what is involved in the duty to have “due regard”.  For present 
purposes I take from those summaries in particular the 
observations that there is no statutory duty to carry out a formal 
impact assessment; that the duty is to have due regard, not to 
achieve results or to refer in terms to the duty; that due regard 
does not exclude paying regard to countervailing factors, but is 
“the regard that is appropriate in all the circumstances”; that the 
test of whether a decision maker has had due regard is a test of 
the substance of the matter, not of mere form or box-ticking,..” 

50. To which one can add what Pill LJ said in R (Harris) v Haringey LBC [2010] EWCA 
Civ 703, [2011] PTSR 931 at [40]: 

“Due regard” need not require the promotion of equality of 
opportunity, but on the material available to the council in this 
case it did require an analysis of that material with the specific 
statutory considerations in mind … ” 

51. The substantive obligation is thus to have such regard to the relevant needs as “is 
appropriate in all the circumstances”.  This was recently confirmed by Lord Brown, 
giving the leading judgment in the Supreme Court, in R (McDonald) v Kensington 
and Chelsea LBC [2011] UKSC 33, [2011] PTSR 1266, at [23].  There are two, inter-
related aspects to that obligation:  (a) how far to investigate what impact (if any) the 
decision to be made may have on the needs to which regard must be had and (b) what 
weight to give to any anticipated impact on those needs relative to other material 
considerations.  What may be “appropriate” in each respect is a matter of judgment 
for the authority. 
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52. What is the task of the court?  It is to review whether in these respects what an 
authority did was something no reasonable authority could have thought appropriate 
in all the circumstances.  It is not the court’s function to decide for itself what was 
appropriate in all the circumstances in these respects.  When statute requires 
consideration to be given by an authority to a material consideration, it is for the 
authority to determine what investigation into it may be required to obtain the 
necessary information to have regard to it and what relative weight to give to it.  The 
Court will review what the authority did to ascertain whether what it did or did not do 
was something no reasonable authority could have done in the circumstances:  see eg 
R v Westminster City Council ex p Monahan [1990] 1 QB 77 per Nicholls LJ at p117-
8; R (Khatun) v Newham LBC [2004] EWCA Civ 55, [2005] QB 37, per Laws LJ at 
[23], [33]-[36] (with whom Wilson and Auld LJJ agreed at [94] and [95] 
respectively); R (National Association of Health Stores) v the Department of Health 
[2005] EWCA Civ 154 per Sedley LJ at [1]-[2], [51]-[65], per Keene LJ at [75]; 
Greenpeace Ltd v the Secretary of State [2005] EWCA Civ 1656 per Laws LJ at [25] 
and [26] (with whom Wall and Mummery LJJ agreed at [41] and [42] and Tesco 
Stores Ltd v the Secretary of State [1995] 1 WLR 759 per Lord Hoffmann at p784. 

53. The claimants contend in their Amended Grounds and submitted during the course of 
oral argument that “the court must review whether ‘due regard’ has been paid, not 
merely consider whether the absence of due regard was Wednesbury unreasonable”.  
This is a false contrast which could lead to a mistaken conclusion.  That the court 
must review whether due regard to the relevant needs has been had says nothing about 
the basis on which such a review may be carried out.  If no due regard has been had to 
such needs, then the duty has not been complied with regardless of whether a 
reasonable authority would have failed to have regard to it but that does not mean that 
in determining whether the regard which was had to such needs was appropriate in all 
the circumstances the court does not consider whether or not a reasonable authority 
could have thought it appropriate: it does. 

54. In so far as the claimants pursue their interpretation of the test, I have come to the 
conclusion that I agree with the defendants that the claimants’ submissions are based 
on a misreading of paragraph [72] of the judgment of Davis J in R (Meany & Ors) v 
Harlow DC [2009] EWHC 559 (Admin) where all that the learned judge was doing 
was to reject a false choice being presented to him by counsel in that case.  
Regrettably, in my respectful opinion, the misreading also appears to have been 
adopted by the court in R (Boyejo) v Barnet LBC [2009] EWHC 3261 (Admin) at [56] 
– [57] without citation of the relevant authorities.  Even if the 5 authorities cited by 
the defendants in support of their interpretation (see above at paragraph 48) are 
limited by their facts or the different statutory schemes with which they were 
concerned, they are relied upon simply for the description of a principle which is well 
known and which needs no further elaboration by this court. 

55. In R (W, M & Ors) v Birmingham CC [2011] EWHC 1147 Walker J accepted 22 
propositions about the content of the disability equality duty agreed between counsel 
for the parties to that claim.  That they were agreed rather than determined by the 
court is apparent from the report at [151]. It was initially suggested by Mr Wise QC 
for the claimants that this court should adopt these propositions.  In oral argument 
before this court it was agreed that there was no necessity for this court to do so and 
that as they are not an agreed basis for the interpretation or application of the duty, 
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this court should happily leave their approval or otherwise to others who might have a 
purpose in undertaking that task.   

56. It is clear that what is appropriate in all the circumstances includes on the one hand 
the importance of the context to the elderly and disabled (i.e. the impact of the 
proposals) and on the other hand any countervailing factors relevant to the 
performance of the public function by the Council.  Ultimately, how much weight is 
to be given to each of the factors in play is a matter for the Council not the court 
although it can be submitted with some force that the disability equality duty is at its 
most important when questions arise which affect disabled people (see, for example: 
DRC Code of Practice, paragraph 2.36). 

57. So far as the requirements of a fair consultation are concerned, the law was not in 
issue between the parties.  In R v North and East Devon HA ex p Coughlan [2001] QB 
213 the Court of Appeal set out the principles as follows: 

“108.  It is common ground that, whether or not consultation of 
interested parties and the public is a legal requirement, if it is to 
be embarked upon it must be carried our properly.  To be 
proper, consultation must be undertaken at a time when 
proposals are still at a formative stage; it must include 
sufficient reasons for particular proposals to allow those 
consulted to give intelligent consideration and an intelligent 
response, adequate time must be given for this purpose, and the 
product of consultation must be conscientiously taken into 
account when the ultimate decision is taken: R v Brent London 
Borough Council, Ex p Gunning (1985) 84 LGR 168” 

“112.  It has to be remembered that consultation is not 
litigation:  the consulting authority is not required to publicise 
every submission it receives or (absent some statutory 
regulation) to disclose all its advice.  Its obligation is to let 
those who have a potential interest in the subject matter know 
in clear terms what the proposal is and exactly why it is under 
positive consideration, telling them enough (which may be a 
good deal) to enable them to make an intelligent response.  The 
obligation, although it may be quite onerous, goes no further 
than this”. 

The claim 

58. The claimants contend as follows: 

i) That there is no evidence that the defendant paid any regard to the disability 
equality duty; 

ii) That the absence of any equality impact needs assessment (EINA) provides 
evidence of a lack of due regard; 
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iii) That no regard was had to the impact of any proposed cuts on disabled people 
and whether the detriment to disabled persons could be avoided or mitigated 
by (for example) finding savings elsewhere in the budget; and 

iv) That it was insufficient for the Council to comply with the disability equality 
duty when considering the subsequent consultation on adult social care as 
there is no suggestion “that the outcome of this consultation could be any 
increase in the funding allocated to adult social care”. 

59. General: I have already commented that the budget strategy was as a matter of 
principle lawful and in accordance with good practice.  Save as respects whether due 
regard was had to the public sector equality duty or rather the DDA 1995 duty, the 
claimants do not suggest otherwise.  Good governance demands that a budget is not 
only an estimate of planned spending, it is also a projection based upon foreseeable 
risks which includes a contingency for uncertainties.  Where risk assessments are 
incomplete or inchoate and/or financial circumstances are such that predictions are 
necessarily less certain, the contingency becomes all the more important.  Here it was 
crucial.  Were this not to be the case, budgets of many public bodies would be 
impugned by the erroneous elision of uncertainty with unfairness and/or illegality.  
That is not in any way to suggest that the public sector equality duty or its predecessor 
do not apply to budgetary decisions: they categorically do, but where flexibility is 
built into the budget so that subsequent corporate decisions and decisions relating to 
individuals can still lawfully be made by reference to the potential impact of the 
proposals on the persons affected then it is possible for the duty to be complied with 
i.e. there is nothing wrong in principle with such an approach and nothing inconsistent 
with the duties under the DDA 1995 or the EA 2010.    

60. In this regard I find myself in agreement with Kenneth Parker J in JG and MB  v 
Lancashire CC [2011] EWHC 2295 (Admin) at [48] to [51] in particular at [50] albeit 
in the different factual circumstances of that case: 

“The economic reality was that to meet imperative needs of 
reducing expenditure it would be extraordinarily difficult to 
avoid an adverse effect on adult social care.  But there 
remained flexibility as to how any such effect on disabled 
persons could be minimised and mitigated… ” 

61. I respectfully agree that this view of principle is reinforced by the application of the 
perspective provided by Ouseley J in R (Fawcett Society) v Chancellor of the 
Exchequer [2010] EWHC 3522 (Admin)  at [15] to local government budgets.  This 
was helpfully summarised by Kenneth Parker J in the Lancashire case at [52]: 

“in my view it was sensible, and lawful, for the Defendant first 
to formulate budget proposals and then, at the time of 
developing the policies that are now under challenge, to 
consider the specific impact of proposed policies that might be 
implemented within the budgetary framework. ” 

62. In coming to this conclusion and although the point was not referred to by either 
party, I am cognisant that an ex post facto rationalisation which seeks to excuse an 
adverse effect subsequently identified is not the same as and will not pass as a 
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substitute for due regard being had at the time when the budget was approved.  It is 
not said that this is what happened in this case.  With these general observations in 
mind, I now turn to each of the specific grounds in turn: 

63. There is no evidence that the defendant paid any regard to the disability equality duty:  
The claimants’ case is that the Council paid no regard at all to the duty in setting the 
budget, that they did not have the specific statutory considerations in mind and that 
any general awareness they may have had was insufficient.  What is needed and was 
absent, they submit, is evidence of an assessment of practical impact and steps to be 
taken so as to promote equal opportunity.   

64. There is no requirement to refer in terms to the duty: R (Domb) v Hammersmith and 
Fulham LBC supra at [52] and the question is whether the decision maker has in 
substance had due regard to the relevant statutory need: R (Baker) v SoS supra at [37] 
and [40].  The duty to have due regard does not involve the taking of any prescribed 
step nor the achievement of a result.  The regard is what is appropriate in the 
circumstances, namely at a point where the budget was set and a commitment to 
engage in an impact assessment was acknowledged.    

65. Members attention was drawn to the Council’s duties under the EA 2010 into which 
the section 49A DDA 1995 duty was subsumed.  This was done in the Report on the 
Revenue Budget 2011/12 and 2012/13 published on 8 February 2011 and considered 
by the Executive on 16 February 2011 which was before the Council on 9 March 
2011.  Although a submission was made by the claimants that the duties are different 
that was not developed and does not stand scrutiny when the statutory duties are 
compared.  It is clear, therefore, that the Council had the statutory duties in mind.   

66. The budget was constructed following a pre-budget consultation that led to a 
framework and principles whose overt aim was to safeguard those in greatest need 
and to provide sufficient resources to effectively safeguard and protect the most 
vulnerable residents of the City while increasing independence and reducing 
dependency where appropriate.  This is at least evidence that the Council had the 
substance of the statutory duties in mind. The budget was drawn on the basis that the 
Council would be able to continue to meet its statutory obligations and the needs of 
the disabled and elderly as vulnerable people and monies were identified for that 
purpose. It was recognised that further consultation and equality impact assessments 
were required and that decisions by the Executive in consequence upon the same 
would be needed involving the use of additional resources from reserves if necessary. 
The defendant subsequently consulted and assessed the impact of the proposals before 
a decision to implement the same in modified form was made by the Executive in 
September.  

67. There is a theme to the submissions made by the claimants which is that the evidence 
they seek and which they submit is absent is that of decisions made to promote 
equality of opportunity and steps taken in that regard i.e. practical measures.  That is 
not the same as having due regard.  The duty is to have due regard not to achieve 
results. The Council recognised the need for an analysis of the impact which it 
acknowledged would have to be taken into account.  It put in place a strategic 
response i.e. a contingency fund and guarantees as to how an individual’s needs 
would still be met and consequent upon its consultation and EIA, interim i.e. 
procedural and substantive protections for those affected.  In my judgment, that 
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amounted to a consideration of impact which was consistent with the need to have due 
regard and was a consideration of substance not mere form: it involved a 
commitment, if necessary, of real money. 

68. Having regard to the needs of the elderly and the disabled does not exclude other 
considerations and the weight which is to be attached to each consideration.  The 
Council was faced with the difficult task of making large savings and in setting a 
budget in a very short timescale from the time the Government’s financial settlement 
was provisionally announced on 13 December 2010 and finally settled on 31 January 
2011.  The Council had to set its budget by no later than 11 March 2011.  A great deal 
of work was done to inform elected Members and to explain and challenge proposals 
in the month and a half that was available to the Council.   

69. The absence of any EINA provides evidence of a lack of due regard:  There is no 
statutory duty to carry out a formal EIA or EINA:  R (Domb) v Hammersmith and 
Fulham LBC supra.  Accordingly, the absence of the same at what is alleged to be a 
material time is not evidence of what the Council failed to do. 

70. That no regard was had to the impact of any proposed cuts on disabled people and 
whether the detriment to disabled persons could be avoided or mitigated by (for 
example) finding savings elsewhere in the budget:  This ground was not pursued in 
oral argument and related to an earlier formulation of the claim within which it was 
proposed to adduce expert evidence concerning among other things whether the 
Council’s budget could have been alternatively constructed.  That evidence was not 
adduced.  In any event, the Council plainly had due regard to the needs of the disabled 
and other vulnerable groups when setting its budget.  

71. The Consultation:  The claimants have permission to impugn the consultation after the 
budget on the basis that the Council failed to provide sufficient information and 
opportunity to respondents to make an intelligent response.  In addition, they seek 
permission to pursue a claim that the consultation was unlawful because it was 
launched without due regard to the needs set out in sections 149(1)b) and 149(3)b) EA 
2010, namely the need to advance equality of opportunity and the need to take steps to 
meet the needs of (here) disabled and elderly people.   

72. The only examples of a failure to provide sufficient information relate to a) the failure 
to identify which individuals are expected to be “within the 85% who are diverted to 
reablement services” and b) the failure to explain “how precisely RAS allocations are 
to be reduced”.  In addition it is alleged that the consultation was unfair because of the 
way the questions were framed.   

73. That the consultation was extensive does not appear to be in doubt.  Its thoroughness 
was not impugned in the claimants’ Grounds. Aside from the published 
documentation it included 40 events, open meetings and a support service to help 
complete the questionnaire and provide clarification 24 hours a day and 7 days a 
week.  The terminology of the questions complained of was appropriately amended 
and extended time was provided for the revised consultation exercise.  There was 
nothing unintelligible or unfair about the consultation process.  In addition, the 
claimants seek to impugn the lack of intelligible information in respect of two aspects 
of the consultation.   
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74. The complaint about the reablement proposal is misguided.  That is a forecast of an 
enhanced service which aims to support 85% of those referred to it with a provision 
which will arguably improve the service delivered to vulnerable adults while 
recognising that hitherto that service has been limited in not being able to respond to 
all those suitable.  No-one argues that the extension of reablement is anything other 
than desirable in principle.  The estimate of savings which might result was no more 
than an estimate which has been explained by the Council but is not a necessary 
component to an understanding of how an enhanced reablement service might benefit 
the claimants and others. 

75. The second complaint relates to the amount of money to be given to people with care 
needs in lieu of the direct provision of services to them.  Theoretical savings in these 
RAS allocations were identified by reference to alternative ways in which needs 
might be met.  As this is a matter for individual assessment in each individual’s case 
underpinned by the commitment that needs would continue to be met by funding 
unless and until an alternative service provision is identified to meet the need, it 
would not be possible to explain whether or how an individual’s direct payments 
would be reduced.  Furthermore, the claimants labour under a misapprehension 
caused in part by the defendants. They submit that the Council will no longer provide 
for non-personal care needs.  That proposition is derived from an unfortunate and 
inelegant use of words by the Council in its EIA whereas the Council has made clear 
and continues to stress that the RAS will continue to ensure that all identified eligible 
needs are met. 

76. In respect of neither specific complaint, therefore, can it be said that insufficient 
information was provided nor that the information actually provided was 
unintelligible. 

77. Consultation on the revised social care offer is a function to which the public sector 
equality duty attached and although the claimants do not formally concede it, they 
acknowledge that in adopting the adult social care policy and implementing the 
budget relating to it by the decision taken on 14 September 2011 the defendant says 
that it paid due regard.  The claimants submit that if the defendant did, then it did so 
in relation to a separate though related function i.e. the ultimate decision rather than 
the decision to consult. 

78. In order to understand this element of the proposed claim one has to refer to what the 
claimants say the defendant needed to do.  In oral submission this was summarised as 
follows: 

“a. identif(y) any detriment to disabled and/or elderly 
people from the proposals on which it intended to consult; 

b. consider whether to proceed with the consultation was 
consistent with due regard to the specified needs; 

c. provide its assessment to consultees to enable them to 
comment on any detrimental impact in the course of the 
consultation” 
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79. This is no more than a re-working of that which is required by the well known 
authorities on a fair consultation process cited above.  In other words, and without 
prejudice to the full narrative of the authorities:  was the proposal set out with clarity,  
were sufficient reasons given to enable an intelligent response to be made and was 
adequate time allowed?  For the reasons given above, the answer to each of these 
questions is, yes. 

80. In any event, the Council submits that the claimants are factually incorrect.  The 
budget decision was taken on the basis that if it was subsequently decided not to 
implement any particular proposal having regard to the needs of the elderly and 
disabled (among others) then reserves might have to be used to support expenditure 
i.e. that expenditure incurred in adult social care might be more than that allocated to 
it.  Accordingly, in making a decision to embark upon the consultation with the overt 
purpose of further considering the budget proposal in light of the impact on the 
disabled and elderly by providing respondents to the consultation with all the 
information available to the Council, the defendants undoubtedly had due regard to 
the public sector equality duty. 

81. For all of these reasons, I have come to the conclusion that the claim should be 
dismissed. 

82. Whether relief should in any event be granted?  If I am wrong about the merits of the 
claims being advanced, the defendants say that the claim was made with undue delay.  
As I have already set out, if any relief is to be granted in respect of the Council’s 
budget calculation, as a matter of law, it must be quashed.  This would invalidate the 
council tax that has been set and incur additional cost in the re-calculation and re-
setting of the tax and the re-issue of tax demands.  In excess of 220,000 demand 
notices were issued on 15 March 2011.  The claimants acknowledge that the issues 
raised by this claim are important and urgent but, despite this, the claim was not filed 
until 3 June 2011 and the papers were not served on the Council until 8 June 2011, 
almost exactly 3 months after the date of the budget decision.  

83. It is clear from the sequence of events after D contacted his solicitors on 31 March 
2011 that at least once if not more than once his solicitors “held off issuing 
proceedings” while asking the Council to re-consider its position.  There was no good 
reason for the delay, which in giving permission Kenneth Parker J described as 
unacceptable.  With respect, I agree.  The cost of re-setting the amount of council tax 
would have to be met from the resources which the Council has available in a sum in 
excess of £650,000 excluding the cost of staff time.  There would also be the 
associated cost of the effect of the delayed receipt of revenues. 

84. In order for the claimants and adult social care customers to benefit from the grant of 
any relief, the resources available to the adult directorate have to increase.  The 
Council has demonstrated that if it departed from its policy of freezing council tax (in 
order to effect an increase in revenue from the tax) it would then lose its grant of 
£3.489m not just in this financial year but in each subsequent year until 2014/15.  It 
should be noted that this loss is more than the estimated savings proposed in the 
redefined social care offer.  In any event, any increase within the Government’s 
capping criteria is so marginal as not to justify taking that step.  There is accordingly 
clear evidence that there is no realistic prospect that the Council would set a higher 
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council tax with the obvious implication that any relief which quashed the same 
would only have the effect of reducing resources available. 

85. Accordingly, even if the claim were to have merit, I have come to the clear conclusion 
that invalidating the council tax for the year would be disproportionate, contrary to the 
public interest and serve no intelligible purpose.  There also remains a quite separate 
argument that the claimants have not addressed: if the subsequent decision of the 
Executive of the Council made after full consultation and in the light of an EINA on 
14 September 2011 is valid then any complaint in respect of the budget calculation is 
academic. 

Judgment ends. 
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1 A.C.

A [HOUSE OF LORDS]

WESTMINSTER CITY COUNCIL . . . . APPELLANTS

AND

GREAT PORTLAND ESTATES PLC RESPONDENTS

B 1984 July 16, 17; Lord Fraser of Tullybelton, Lord Wilberforce
Oct. 31 Lord Scarman, Lord Roskill and

Lord Bridge of Harwich
Town Planning—Development—Local authority's development plan—

Protection of specific industrial activities—Office development 
subject to non-statutory guidelines—Whether interests of individual 
occupiers irrelevant to formulation of industrial policy—Whether

P reliance on non-statutory guidelines invalid—Inspector's recom-
mendation following public inquiry rejected—Whether duty to 
give reasons—Town and Country Planning Act 1971 (c. 78), Sch. 
4, para. II1 (as substituted by Town and Country Planning 
(Amendment) Act 1972 (c. 42), s. 4(1), Sch. 1) 

The City of Westminster's district plan, adopted by the city
council in April 1982 embodied in paragraphs 11.22 to 11.26 the

j-j council's industrial policy which provided for the protection of
specific industrial activities with important linkages with central
London activities. They were specified as long established
industries such as clothing, fur and leather, and paper, printing
and publishing whose central London location, necessary to
maintain the required services, made them vulnerable to pressure
for redevelopment from other more financially profitable uses.

In relation to office development, the city council in
E paragraphs 10.21 to 10.23 drew a distinction between a "central

activities zone," in which office development was to be
encouraged, and the rest of the city, where planning permission
for office development would not be granted save in exceptional
or special circumstances not outlined in the plan but expressed
to be the subject of "non-statutory guidance . . . prepared after
consultation following adoption of the plan." Objection was

p. taken to the city council's office policy and a public inquiry was
held. The inspector's report recommended that a policy of office
development outside the central activities zone should be
incorporated into the plan and not left to guidance outside it.
The city council did not accept the inspector's report.

The applicants, a property company, applied under section
244(1) of the Town and Country Planning Act 1971 to quash
paragraphs 11.22 to 11.26 on the ground that the provisions

G were not within the powers of Schedule 4, paragraph 11(2) of
the Act of 1971, in that they were concerned with particular
users of land rather than the development and use of land; and
that the city council, in formulating the industrial policies, had
had regard to an irrelevant consideration, the interests of
individual occupiers of industrial premises within the city. The
applicants applied to quash paragraphs 10.21 to 10.23 on the
grounds that the city council's comment upon the inspector's

" report was not an adequate statement of their reasons for
rejecting it, and that by relying upon non-statutory guidelines to
1 Town and Country Planning Act 1971, Sch. 4, para. 11 (as substituted): see post,

p. 666F-G.
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indicate what would constitute the exceptional circumstances for ^ 
office development outside the central activities zone, the city
council had failed to comply with the requirement in Schedule 4 
that the plan must contain their proposals for the development
and use of land.

Woolf J. dismissed the application but the Court of Appeal
held that paragraphs 10.21 to 10.23 and 11.22 to 11.26 of the
plan should be quashed.

On appeal by the city council:— B 
Held, allowing the appeal in part, (1) that the test of what

was a material consideration in the preparation of local plans or
in the control of development was, as in the grant or refusal of
planning permission, whether it served a planning purpose which
related to the character of the use of the land; that on their true
construction, the industrial policies of the plan were concerned
not with the protection of existing occupiers but with a genuine ^ 
planning purpose, the continuation of industrial use important
to the character and functioning of the city and, accordingly,
paragraphs 11.22 to 11.26 of the plan should stand (post,
pp. 670C-D, 671C-D).

East Barnet Urban District Council v. British Transport 
Commission [1962] 2 Q.B. 484, D.C. and Newbury District 
Council v. Secretary of State for the Environment [1981] A.C.
578, H.L.(E.) applied. D 

(2) That notwithstanding the duty on a public body to give
reasons, when so required by statute, that were proper, adequate
and intelligible, those reasons could be briefly stated; and the
city council's reasoning with respect to the office policies had
been adequately explained in paragraphs 10.21 to 10.23 and by
its comment on the inspector's report (post, p. 673D-G).

In re Poyser and Mills' Arbitration [1964] 2 Q.B. 467 and
Edwin H. Bradley and Sons Ltd. v. Secretary of State for the ^ 
Environment (1982) 264 E.G. 926 approved.

But (3) that the adoption by a local planning authority of
non-statutory guidelines for the development and use of land in
its area constituted a failure to comply with Schedule 4,
paragraph 11 of the Act of 1971 and accordingly the order that
paragraphs 10.21 to 10.23 of the plan should be quashed would
be upheld (post, p. 674D-G). F 

Per curiam. Rights relating to the use and development of
land, including those of landlords and others interested in land,
take effect subject to the controls imposed by planning law
(post, p. 671E).

Decision of the Court of Appeal (1983) 82 L.G.R. 44 varied.

The following cases are referred to in the opinion of Lord Scarman: „ 
Bradley (Edwin H.) and Sons Ltd. v. Secretary of State for the Environment 

(1982) 264 E.G. 926
East Barnet Urban District Council v. British Transport Commission [1962] 2 

Q.B. 484; [1962] 2 W.L.R. 134; [1961] 3 All E.R. 878, D.C.
Newbury District Council v. Secretary of State for the Environment [1981]

A.C. 578; [1980] 2 W.L.R. 379; [1980] 1 All E.R. 731, H.L.(E.)
Poyser and Mills' Arbitration, In re [1964] 2 Q.B. 467; [1963] 2 W.L.R. H

1309; [1963] 1 All E.R. 612
Westminster City Council v. British Waterways Board (1983) 82 L.G.R. 44,

C.A.; [1985] A.C. 676; [1984] 3 W.L.R. 1047; [1984] 3 All E.R. 737,
H.L.(E.)
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A No additional cases were cited in argument.

APPEAL from the Court of Appeal.
This was an appeal by the appellants, Westminster City Council, by

leave of the Court of Appeal (Lawton, Dillon and Purchas L.JJ.) on 6 
December 1983 reversing the decision of Woolf J. on 25 February 1983
whereby he dismissed an application by the respondents, Great Portland

B Estates Pic, for an order that the City of Westminster district plan be
quashed in so far as it related to office development outside the central
activities zone and to the protection of specific industrial activities. The
Court of Appeal ordered that paragraphs 10.21 to 10.23 and 11.22 to
11.26 of the plan be quashed.

The facts are stated in the opinion of Lord Scarman.

C Michael Barnes Q.C., Christopher Lockhart-Mummery and Anne 
Williams for the appellants. The duty of a local planning authority to
decide applications for planning permission is derived from section 29(1)
of the Town and Country Planning Act 1971, which provides that in
dealing with the application the authority shall have regard to the
development plan, so far as material to the application, and to any other

D material considerations. There is nothing express in the legislation to cut
down the generality of the phrase "other material considerations." When
a local planning authority consider an application it will be obvious that
if permission is granted and then implemented the likely result is that an
existing occupier of the premises (usually a tenant) will be displaced and
the premises will not thereafter be available for occupation by that or
any other potential occupier in their existing state. The premises will

E cease to be available for occupation by the class or category of persons
who desire to occupy premises of their particular age, type and location.
The loss of such premises which, if they remained, would fulfil or cater
for the needs of a particular category of occupier, can be a material
consideration. It was to considerations of that kind that paragraphs
11.22 to 11.26 of the district plan were directed.

p The desirability of keeping premises in their existing state is a proper
planning consideration, as is the question of the hardship that may be
caused to an existing occupier. The approach of the courts below to the
question of the validity of those paragraphs should have been to ask (1)
whether the policies contained in them were proposals for the
development or use of land and (2) if so, did they require the local
planning authority to take into account considerations that were not

G lawful. Here, the policies were plainly proposals for the development or
use of land and the desirability of keeping premises in their existing
physical state, to meet a need for premises in such a state, is a lawful
consideration. It is accepted that that affords to some occupiers a 
protection they would not have if the policy did not exist, but that is not
a vitiating factor.

IT The Court of Appeal relied on Westminster City Council v. British 
Waterways Board [1985] A.C. 676. That case was wrongly decided in so
far as it was held that it was not a material consideration in refusing
planning permission that the implementation of that permission would
extinguish the use of the land as a street cleansing depot or that the
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occupiers of the land for that purpose would be displaced and would not A 
be able to find alternative premises. If it were the law that the particular
needs and circumstances of actual or potential occupiers of land were
not relevant serious consequences would flow, for example (1) the need
to preserve an existing use of land so as to keep it available for potential
occupiers would not be a good reason for refusing permission to change
the use, and (2) the hardship which would be caused to an occupier of
neighbouring land with special needs could not be a material ° 
consideration. The law as it stands allows a very wide category of cases
to be taken into account, including preserving an existing use, the effect
on occupiers of adjoining properties, the "precedent effect" if planning
permission is granted, the financial viability of the development, the
availability of alternative sites, the question whether, in cases where a 
planning permission is applied for and there is already in existence a Q 
previous planning permission, that previous permission can be used, and
the personal circumstances of the applicant.

In relation to paragraphs 10.21 to 10.23 of the plan, relating to office
development, the main defect alleged is the use of non-statutory
guidelines. The question to be asked is whether any reasonable council
would have done so. Applying that test, the council, in deciding not to
put such detail in the plan, had not acted unreasonably. On the contrary, D 
it would have been unreasonable to put into the plan all the details for
every area; the plan would have been too big. Further, the appellants,
in their comment upon the inspector's report where they rejected his
views and recommendations, had not failed to comply with the
requirement to give reasons imposed by regulation 17 of the Town and
Country Planning (Local Plans for Greater London) Regulations 1974. p 
Their comment is an adequate statement of their reasons for rejecting
the views.

David Woolley Q.C. and William Hicks for the respondents. The
appellants state that the "industrial" policy in paragraphs 11.22 to 11.26
of the district plan is to preserve certain buildings in the physical state in
which they are in today so that their presence in the areas where they
are located is assured. The purpose and consequences are one and the F 
same—to protect the occupation of existing occupiers. If the purpose of
the policy is to preserve the buildings in their physical state, there is no
reference to that in the plan. It would have been easy for the council to
limit the occupations that could be used in the premises on redevelopment.
But it is only to the trade and not to the individual that the council can
offer protection. To go beyond that would invalidate the industrial Q 
policies. Small traders are essential to the quality of local life but it does
not follow that because a small trader says he is satisfied with the 150
year old premises that the owners wish to redevelop, that he is right. It
is not accepted that redevelopment automatically prices the small trader
out of the market.

The council's objectives can be achieved by the imposition of
conditions on the planning permission, and if the physical character of a " 
building is important, it is open to the Secretary of State for the
Environment to list the building; or there are other means, such as the
creation of conservation areas.
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A Dealing with the "office policy" in paragraphs 10.21 to 10.23 of the
plan, we are not told why the non-statutory guidelines are necessary.
Provisions as large as these precluding office development cannot be
precluded from inquiry by means of non-statutory guidelines. Any policy
dealing with half the City of Westminster must be included in the plan.
Further, regulation 17 of the Town and Country Planning (Local Plans
for Greater London) Regulations 1974 required the appellants to

" give reasons for its decision to reject the independent inspector's
recommendations as to their plan. The reasons must be clear and
intelligible and deal with the substantial points that have been raised: In 
re Poyser and Mills' Arbitration [1964] 2 Q.B. 467, 478 per Megaw J.
The council did not attempt to grapple with the reasoning of the
inspector.

Q Barnes Q.C. in reply. The aim of the industrial policies is to state
that there are certain types of uses within central London which need to
be there. In relation to the office policies, a construction of paragraph
II of Schedule 4 to the Act of 1971 which would result in everything,
whatever the level of particular detail, having to go into the plan, cannot
be accepted. The planning authority should not have to deal with every
detail at the outset.

D
Their Lordships took time for consideration.

31 October. LORD FRASER OF TULLYBELTON. My Lords, I have had
the advantage of reading in draft the speech prepared by my noble and
learned friend Lord Scarman, and I agree with it. For the reasons given

E by him I would vary the order of the Court of Appeal as he suggests.

LORD WILBERFORCE. My Lords, I concur.

LORD SCARMAN. My Lords, in these proceedings Great Portland
Estates Pic. challenge certain parts of the City of Westminster district

p plan. They made their challenge by application to the High Court
pursuant to section 244 of the Town and Country Planning Act 1971.
Woolf J. dismissed the application, but on appeal the Court of Appeal
upheld the challenge and quashed part of the policies for industrial and
office development embodied in the plan. The City of Westminster, who
are the local planning authority responsible for the plan, appeal with the
leave of the Court of Appeal to your Lordships' House.

G Section 244(1) of the Act of 1971 enables a person aggrieved to
question the validity of a structure plan or a local plan on two grounds:
either that it is not within the powers conferred by Part II of the Act of
1971 or that any requirement of Part II or of any regulations made
thereunder have not been complied with in relation to the approval or
adoption of the plan. The respondent company's case, which prevailed
in the Court of Appeal, consists of two quite separate challenges. The

" first is that one aspect of the industrial policies embodied in the plan is
not within the powers conferred by Part II of the Act of 1971. The
second, which relates to the plan's policy for office development, is that
in adopting the plan the City of Westminster failed to comply with
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certain requirements of the Act of 1971 and of the regulations made A 
under it.

Section 244(2) of the Act of 1971 sets out the powers of the High
Court. The court may grant interim relief by suspending the operation
of the plan. The respondent company did seek such relief, but no
question of an interim order now arises for consideration. Upon final 
determination of an application the court, if satisfied either that the plan
is wholly or to any extent ultra vires or that the applicant's interests ^ 
have been substantially prejudiced by failure to comply with a statutory
requirement, may wholly or in part quash the plan. The subsection,
therefore, confers upon the court a power to be exercised at its
discretion. It would be surprising if a court were to refuse to quash if
satisfied that the plan or part of it was ultra vires; but clearly discretion
may bulk large in deciding whether or not to quash upon the second Q 
ground. In the instant case the appellant authority accepts that if any
part of the plan is ultra vires it must be quashed. If, however, the House
should hold that in respect of the office development policy there had
been a failure to comply with a requirement in relation to the adoption
of the plan, the appellant submits that the discretion should be exercised
against making an order to quash the part of the plan affected by that
failure. D 

Part II of the Act of 1971 makes provision for the preparation,
adoption, and approval of development plans. Section 19 provides that
in relation to Greater London Part II shall have effect subject to the
provisions of Schedule 4 to the Act of 1971. The Schedule provides for a 
structure plan for Greater London. London borough councils may
prepare local plans: the appellants, being a local planning authority, £ 
prepared and in April 1982 adopted a local plan for their area, namely
the City of Westminster district plan. The general provisions set out in
paragraph 11 of the Schedule (as substituted by the Town and Country
Planning (Amendment) Act 1972, section 4(1) and Schedule 1) apply to
the plan. So far as material to this appeal, the paragraph provides:

"(2) The plan shall consist of a map and a written statement and p
shall—(a) formulate in such detail as the council think appropriate
their proposals for the development and other use of land in the
area . . . or for any description of development and other use of
such land . . . (4) In formulating their proposals in the plan the
council shall—(a) secure that the proposals conform generally to the
Greater London development plan . . . and (b) have regard to any
information and any other considerations which appear to them to G 
be relevant . . . "

The Greater London structure plan lays down the general strategy
for the development and use of land in London. A local plan applies
and may adjust this strategy to meet the planning needs of its area. A 
local plan's proposals, though they must conform generally to the
structure plan, can deviate from it; and, if they do, the provisions of the ^ 
local plan prevail for all purposes: section 14(8) of the Act of 1971.

When a London council proposes to prepare a local plan, it must
secure adequate publicity so as to ensure that adequate opportunity is

Agenda Item 6

      - 307 -      



667
1 A.C. Westminster Council v. Gt. Portland Estates Pic. (H.L.(E.» Lord Scarman

A given for making representations (including, of course, objections) and
the council "shall consider any representations made to them within the
prescribed period": paragraph 12(1) of Schedule 4. And before the
council adopts the plan it must make copies available for public
inspection, and send copies to the Greater London Council and the
Secretary of State. The Secretary of State has extensive powers (which
include the giving of directions and the suspension of operation) in

° respect of local plans which it is not necessary to consider because none
were exercised. The Greater London Council have a right to be
consulted before a local plan is prepared.

Section 13 of the Act of 1971 makes provision for inquiries in respect
of draft local plans. In the case of objections put forward in accordance
with regulations made under Part II of the Act the council must cause a 

Q local inquiry to be held by a person appointed by the Secretary of State:
section 13(1) of the Act of 1971. Section 14 (as amended by section 3(2)
of the Town and Country Planning (Amendment) Act 1972) empowers
the local planning authority after considering objections so made to
adopt the plan entire as originally prepared or as modified so as to take
account of objections or other material considerations.

Unless, therefore, the Secretary of State intervenes (which in this
D case he has not), the council as local planning authority has the power

of decision. But the power is subject to a requirement which is to be
found in regulation 17(1) of the Town and Country Planning (Local
Plans for Greater London) Regulations 1974 (S.I. 1974 No. 1481).
Where a local inquiry to consider objections has been held, the local
planning authority shall:

E "consider the report of the person appointed to hold the inquiry
. . . and decide whether or not to take any action as respects the
plan in the light of the report and each recommendation, if any,
contained therein; and that authority shall prepare a statement of
their decisions, giving their reasons therefor."

Within the statutory frame which I have outlined it is now necessary
F to consider the two challenges made by the respondents to the district

plan. I will deal first with the challenge to the industrial policies
embodied in the plan: and secondly with the challenge to the plan's
policy for office development.

The "industrial" challenge 
The industrial policy under challenge is in paragraphs 11.21 to 11.26

of the plan. The general policy is that applications for planning
permission for new industrial floor-space and the creation of new
industrial employment will, subject to other policies, be encouraged.
The plan, however, goes on to protect "specific industrial activities."
The council explains what it means by these words in paragraph 11.22,

H which, because of its importance, I quote:
"Purpose. The city council considers that those industrial activities
with important linkages with central London activities, particularly
in the central activities zone, should be maintained."
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The critical words are "important linkages with central London activities," A 
since they define the planning purpose of the policy of protection.
Paragraph 11.23 gives the reasons for the policy:

"In 1971 about half the industrial floorspace in Westminster was
located in the central activities zone. The greater proportion of this
floorspace was occupied by firms which had been long established in
the area, such as clothing, fur and leather, and paper, printing and g 
publishing. Many of these industries need a central location in order
to maintain the services required, but this central location also
makes them vulnerable to pressure from other more financially 
profitable uses. The city council feels that the loss of these
supporting industrial activities may threaten the viability of other
important central London activities."

C
The reason, therefore, for the policy of protection is that, in the opinion
of the council as local planning authority, the loss of the specified
industrial activities may threaten the viability of other important central
London activities.

In paragraph 11.24 the council makes the comment that while it
cannot influence "internal changes in the operation of a firm" (which I 
take to be a reference to such matters as a business's financial viability, D

its market success or failure, and its management) it can influence
"external pressures" which could interfere with "established linkages."
The point is clear, though the jargon may strike some as unattractive: by
the exercise of its planning powers the council can protect the specified
industrial activities from disappearance in the face of the competitive
pressure to redevelop their sites for other more profitable uses which, £ 
however, do not assist the viability of other important central London
activities.

Paragraph 11.25 offers the explanation which I have just summarised
of the term "external pressures." In a critical passage the paragraph then
reveals the approach which the council proposes to take towards
applications for the grant of planning permission for redevelopment in
such cases. The passage is in the following terms: F 

"This source of conflict is particularly severe in the central activities
zone. Here, many of the longer established industrial firms are
often located in premises which are old and subject to historic rents
or nearing the end of leases, and as a result are particularly
susceptible to change and consequent displacement. Notwithstanding
the need for modern industrial premises already identified in para. G 
11.19, where the existing occupants of premises in, or including,
industrial use are satisfied with that accommodation and in the city
council's view no apparent case can be made for development or
major rehabilitation, then it would be against the aim of retaining
such industry readily to grant permission for redevelopment, or in
some cases, major rehabilitation." IT

In the paragraphs 11.21 to 11.25, therefore, the council explains the
planning problem, states its planning purposes and the reasons for it,
and indicates what will be its approach to applications for planning
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A permission to redevelop the sites where there are presently carried on
the industrial activities which in its judgment are so important to the life
of central London. In paragraph 11.26 the council formulates its policy
to meet the problem:

"11.26 In order to ensure so far as possible, the continuation of
those industrial uses considered important to the diverse character,

B vitality and functioning of Westminster, the city council has the
following policies in addition to those set out above in para. 11.21:
(i) Planning permission for major rehabilitation or the redevelopment
of industrial premises containing industrial use will not normally be
granted where it is considered that such development could be to
the disadvantage of existing or potential industrial activities. In

_ implementing this policy the city council will have regard to the
need to seek improvement in the environment, and the impact on
other occupiers of the premises."

Clearly the policy in 11.26 conflicts with the general policy in 11.21 for
industrial development. Paragraph 11.12 takes care of the conflict by
providing that the 11.26 policy to protect the specified existing industrial

D activities will normally be accorded precedence over the policy set out in
11.21.

The respondents challenge the 11.26 policy as being outside the
powers conferred by Part II of the Act of 1971. The essence of the
argument is that the 11.26 policy of protecting certain specified industrial
activities is concerned not with the development and use of land but
with the protection of particular users of land. The plan, it is submitted,
has regard to an irrelevant factor, namely the interests of individual
occupiers. The respondents seek to support this case by reference to the
Landlord and Tenant Act 1954. One of the grounds on which a landlord
may oppose a tenant's application for a new tenancy is that on
termination of the current tenancy he intends to demolish or reconstruct
the premises: section 30(1)(/). If there be a planning policy protecting

F the occupation of the tenant, its effect will be to deny the landlord the
opportunity of invoking section 30(1)(/) in opposition to a tenant's
application for a new tenancy since he will be unable to show that he
will be likely to obtain planning permission for redevelopment.

My Lords, the principle of the law is now well settled. It was stated
by Lord Parker C.J. in one sentence in East Barnet Urban District 

Q Council v. British Transport Commission [1962] 2 Q.B. 484. The issue in
that case was whether the use of a parcel of land constituted development
for which planning permission was required. The justices found that it
did not and the Divisional Court, holding that the question of change of
use was one of fact and degree, refused to intervene. In the course of
his judgment, with which the other members of the court agreed, Lord
Parker C.J. said, at p. 491, that when considering whether there has

H been a change of use "what is really to be considered is the character of
the use of the land, not the particular purpose of a particular occupier."
These words have rightly been recognised as extending beyond the issue
of change of use: they are accepted as a statement of general principle
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in the planning law. They apply to development plans as well as to A 
planning control.

Development plans formulate policies and proposals for the
development and other use of land: sections 7(3) and 11(3) of the Act of
1971. When adopted or approved they constitute an authoritative general
guide to the approach which will be followed by local planning authorities
when dealing with applications for planning permission. Plans are
concerned with the use of land and more particularly with its
"development," a term of art in the planning legislation which includes
now, and has always included, the making of a material change in the
use of land: section 22 of the Act of 1971.

It is a logical process to extend the ambit of Lord Parker C.J.'s
statement so that it applies not only to the grant or refusal of planning
permission and to the imposition of conditions but also to the formulation C 
of planning policies and proposals. The test, therefore, of what is a 
material "consideration" in the preparation of plans or in the control of
development (see section 29(1) of the Act of 1971 in respect of planning
permission: section 11(9), and Schedule 4 paragraph 11(4) in respect of
local plans), is whether it serves a planning purpose: see Newbury 
District Council v. Secretary of State for the Environment [1981] A.C. j->
578, 599 per Viscount Dilhorne. And a planning purpose is one which
relates to the character of the use of land. Finally, this principle has now
the authority of the House. It has been considered and, as I understand
the position, accepted by your Lordships not only in this appeal but also
in Westminster City Council v. British Waterways Board [1985] A.C. 676
in which argument was heard by your Lordships immediately following
argument in this appeal. E 

However, like all generalisations Lord Parker C.J.'s statement has its
own limitations. Personal circumstances of an occupier, personal
hardship, the difficulties of businesses which are of value to the character
of a community are not to be ignored in the administration of planning
control. It would be inhuman pedantry to exclude from the control of
our environment the human factor. The human factor is always present, F 
of course, indirectly as the background to the consideration of the
character of land use. It can, however, and sometimes should, be given
direct effect as an exceptional or special circumstance. But such
circumstances, when they arise, fall to be considered not as a general
rule but as exceptions to a general rule to be met in special cases. If a 
planning authority is to give effect to them, a specific case has to be „ 
made and the planning authority must give reasons for accepting it. It
follows that, though the existence of such cases may be mentioned in a 
plan, this will only be necessary where it is prudent to emphasise that,
notwithstanding the general policy, exceptions cannot be wholly excluded
from consideration in the administration of planning control.

Accordingly, I agree with Dillon L.J., who delivered the first 
judgment in the Court of Appeal that the respondents' challenge to the H 
industrial policies of the plan is a question of the construction to be put
upon paragraph 11.26 of the district plan. Of course, the paragraph
cannot be considered in isolation from its context. One must look also at
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A the other paragraphs to which I have referred. At first instance, Woolf
J., adopting this approach, concluded that

"the plan does not fall foul of the statement made by Lord Parker
C.J. in East Barnet Urban District Council v. British Transport 
Commission [1962] 2 Q.B. 484, 491. It contains provisions designed
to assist the position of a particular class of user of property which

g it is the policy of the City of Westminster, for planning reasons, to
encourage to remain in the city."

And he went on to comment that the plan was formulated so as to
afford room, nevertheless, for any specific proposal of industrial
development to be considered on its merits. The Court of Appeal
disagreed. In their view, as expressed by Dillon L.J., "the council's real

Q concern is with the protection of existing occupiers."
I have no hesitation in accepting the view of Woolf J. A fair

interpretation of this part of the plan is that the council was concerned
to maintain, as far as possible, the continuation of those industrial uses
"considered important to the diverse character, vitality and functioning
of Westminster." Here was, in paragraph 11.26 of the plan, a genuine
planning purpose. It could be promoted and perhaps secured by

D protecting from redevelopment the sites of certain classes of industrial
use. Inevitably this would mean that certain existing occupiers would be
protected: but this was not the planning purpose of the plan, though it
would be one of its consequences. In my view, the council makes a 
strong planning case for its proposal: the "linkage" argument stated in
paragraphs 11.23 and 11.24 is a powerful piece of positive thinking

F within a planning context.
There remains the point on the Landlord and Tenant Act 1954. It is,

in my judgment, based upon a misconception of the relationship between
the planning legislation and private law. Rights to the use and
development of land are now subject to the control imposed by the
planning law. The rights of landlords, as of others interested in land,
take effect subject to planning control.

F For these reasons, therefore, I think that the appellant council
succeeds against the challenge to the industrial policies embodied in the
plan.

The challenge to the "office policies" 
The challenge is to paragraphs 10.21 to 10.23 of the plan. The plan

Q divides the City of Westminster into two zones: the central activities
zone which includes the West End and Whitehall and the rest of the city
where in the council's view there is an overriding need that land use and
development should be compatible with residential use. Paragraph 10.21
indicates that the policy of the plan is "to guide office development to
locations within the central activities zone." I set out in full paragraphs
10.22 and 10.23 as being critical for the consideration of the respondents'

H challenge:
"10.22 Outside the central activities zone office development will
not normally be appropriate since the overriding need will be for
the activities in residential areas to be wholly compatible with, and
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to serve the needs of, those areas. The exceptional circumstances in A 
which such office development may be permitted are best dealt with
by non-statutory guidance for different locations in the city; these
will be prepared after consultation following adoption of the plan.

"10.23 Bearing in mind the need in central London to guide new
offices to areas where such development will be most advantageous
and the protection of residential uses throughout the city, the city
council's general policies on the location of offices are set out ° 
below. In implementing these policies the city council will not
accept that proximity to significant facilities for passenger interchange
is, in itself, a reason for granting permission for office use. (i) Office
development may, in accordance with the Greater London
Development Plan . . . be acceptable on individual sites within the
central activities zone . . . (ii) Outside the central activities zone Q 
planning permission for office development will not be granted
except in special circumstances."

This policy of prohibition of office development outside the central
activities zone save in "exceptional" (paragraph 10.22) or "special"
(paragraph 10.23) circumstances drew objections from many including
the respondents who, as is well known, are substantial landowners in the D 
City of Westminster. An independent public inquiry was held pursuant
to sections 13 and 14 of the Act of 1971 to consider the objections. The
inspector reported adversely to the plan's proposal in respect of office
development outside the central activities zone. He reported that in his
view the policy of "virtual proscription" of office development outside
the zone was wrong. He noted that it did not conform with the Greater F
London structure plan. He argued that there must be occasions (his
word) in the environment of a capital city when offices can be developed
beyond the innermost core without harm to the structure of the city or
the people who live there. He praised the council's proposals for
protecting the central activities zone while allowing in it office and some
industrial development and saw no reason why such protection should
not be effective if extended to the rest of the city. He concluded that F 
"offices should be an accepted use in the areas beyond the boundary of
the central activities zone." His recommendation was:

"That consideration be given to modifying those parts of the plan
concerned with office development beyond the boundaries of
the central activities zone. This consideration should extend to the
incorporation in the plan of policy statements indicating the G 
opportunities for office development for central London activities to
take place in areas outside the central activities zone."

In the Court of Appeal, Dillon L.J., who gave the leading judgment,
summarised the objections of the inspector to the plan. They were two:
(1) that the policy of virtual proscription of offices was wrong, particularly
in the areas of Paddington and Marylebone stations; and (2) that a " 
policy of office development outside the central activities zone should be
incorporated in policy statements to be included in the plan and not left
to guidance outside the plan.
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A The council considered the inspector's report and recommendation.
Its comment was brief and, as Dillon L.J. said, terse:

"Not accepted. It is considered that the opportunities for office
development to take place outside the central activities zone can be
appropriately indicated in the non-statutory guidelines to be prepared
in accordance with the plan, para. 10.22."

The respondents submit that the council's comment upon the
inspector's report is not an adequate statement of their reasons for
rejecting the views expressed in the report or the recommendation, and
so fails to comply with the requirement to give reasons imposed by
regulation 17 of the Town and Country Planning (Local Plans for
Greater London) Regulations 1974 which were made under Part II of

C the Act of 1971. They further submit that by relying upon non-statutory
guidelines to indicate what would constitute the exceptional or special
circumstances in which it would permit office development outside the
central activities zone the council failed to comply with the requirement
of Schedule 4, paragraph 11 of the Act of 1971 that the plan must
contain the council's proposals for the development and use of land.

(i) Failure to give reasons. When a statute requires a public body to
^ give reasons for a decision, the reasons given must be proper, adequate,

and intelligible. In In re Poyser and Mills' Arbitration [1964] 2 Q.B. 467,
Megaw J. had to consider section 12 of the Tribunals and Inquiries Act
1958 which imposes a duty upon a tribunal to which the Act applies or
any minister who makes a decision after the holding of a statutory
inquiry to give reasons for their decision, if requested. Megaw J.

E commented, at p. 478:
"Parliament provided that reasons shall be given, and in my view
that must be read as meaning that proper, adequate reasons must
be given. The reasons that are set out must be reasons which will
not only be intelligible, but which deal with the substantial points
that have been raised."

p
He added that there must be something "substantially wrong or
inadequate" in the reasons given. In Edwin H. Bradley and Sons Ltd. v. 
Secretary of State for the Environment (1982) 264 E.G. 926, 931
Glidewell J. added a rider to what Megaw J. had said: namely, that
reasons can be briefly stated. I accept gladly the guidance given in these
two cases. However, I also agree with Woolf J. that in this case the

G council's reasoning in support of its view is made perfectly clear in
paragraphs 10.21 to 10.23 of the plan and by its refusal to accept the
inspector's report and recommendation. Accordingly, I reject this
submission. This challenge to the plan, therefore, fails.

(ii) The non-statutory guidelines. Woolf J. rejected this challenge to
the validity of the plan, holding that there was nothing in the Act which
requires a local plan to elaborate what will be regarded as exceptional or
special circumstances: "the range" he said "of such circumstances can be
regarded almost as never-ending." 

The Court of Appeal took a different view. Dillon L.J. examined the
non-statutory guidelines promulgated by the council and found that they
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represented an endeavour to meet the point of principle expressed in the A 
inspector's report that the policy of total proscription of office
development outside the central activities zone was wrong and not in
conformity with the Greater London structure plan. It is unnecessary for
me to say more of the guidelines than that the council uses them to set
out certain "non-statutory policies": paragraph 3.2 of the guidelines. In
paragraphs 3.3 and 3.4 of the guidelines the council states what those
policies are. In the view of the Court of Appeal the exclusion of those " 
policies from the plan constituted a failure to comply with the
requirements of Schedule 4, paragraph 11 of the Act of 1971.

My Lords, I find the point one of some difficulty. Development plans
are no inflexible blueprint establishing a rigid pattern for future planning
control. Though very important, they do not preclude a local planning
authority in its administration of planning control from considering other Q 
material considerations: section 29(1) of the Act of 1971. Further, it is
accepted that exceptional hardship to individuals or other special
circumstances may be treated in some cases as a material consideration.
A reference, therefore, to exceptional or special circumstances in a plan
is not improper, though, strictly, it is never necessary. But what is the
position if it can be shown, as in this case, that the reference to
exceptional or special circumstances is a cover for policies excluded from D 
the plan?

The statute requires that a local plan shall formulate in such detail as
the council thinks appropriate their proposals for the development and
use of land: section 11 and Schedule 4, paragraph 11(2) of the Act of
1971. If a local planning authority has proposals of policy for the
development and use of land in its area which it chooses to exclude from £ 
the plan, it is, in my judgment, failing in its statutory duty. An attempt
was made to suggest that the non-statutory guidance in this case went
only to detail, as to which the council is given a discretion. But the
council provides the answer to this point: it speaks in its guidelines of its
non-statutory policies. In the Court of Appeal, Dillon L.J. demonstrated
by his quotations from paragraphs 3.2, 3.3 and 3.4 of the non-statutory
guidelines that they do indeed, as the council itself says, contain matters F 
of policy relating to the control of office development outside the central
activities zone.

It was the duty of the council under Schedule 4 of the Act of 1971 to
formulate in the plan its development and land use proposals. It
deliberately omitted some. There was therefore a failure on the part of
the council to meet the requirement of the Schedule. By excluding from Q 
the plan its proposals in respect of office development outside the
central activities zone the council deprived persons such as the
respondents from raising objections and securing a public inquiry into
such objections.

The council submits finally, that, if there was such a failure, the
discretion of the court, which undoubtedly exists, to refuse an order to
quash should be exercised in its favour. In the present case the discretion " 
fell to be exercised by the Court of Appeal. The court made the order
to quash because, in its view, it was wholly unreasonable and improper
to put into extra-statutory guidelines matters which ought to have been
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A in the plan so that all interested persons might know what the policy of
the council would be in granting permission for office development
outside the central activities zone. I agree: but, even if I did not, I 
would not interfere: for this was a matter for the Court of Appeal, and I 
know of nothing which would justify the House in interfering with the
exercise of their discretion in the present case.

In my judgment, therefore, the appeal is only partly successful. I 
B would vary the order of the Court of Appeal so as to delete paragraphs

11.22 to 11.26 from the order quashing parts of the plan. The order to
quash paragraphs 10.21 to 10.23 of the plan stands. I propose that there
be no order for costs either in your Lordships' House or below.

LORD ROSKILL. My Lords, I have had the advantage of reading in
Q draft the speech of my noble and learned friend, Lord Scarman. I agree

with it and for the reasons he gives I, too, would vary the order of the
Court of Appeal as he proposes. I would make no order for costs in
your Lordships' House or in the courts below.

LORD BRIDGE OF HARWICH. My Lords, for the reasons given in the
speech of my noble and learned friend Lord Scarman with which I 

D agree, I would vary the order of the Court of Appeal as he proposes.

Appeal allowed in part. 
Order of Court of Appeal varied. 
No order as to costs. 

g Solicitors: Solicitor, Westminster City Council; Nabarro Nathanson. 

C. T. B.
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This guidance was first published in May 2011 in PDF format by the Office for Disability Issues (now the
Disability Unit).

This HTML version was published in February 2022 to provide the content in a more accessible format. The
content has not been changed or updated from the original publication.

Status and purpose of the guidance
This guidance is issued by the Secretary of State under section 6(5) of the Equality Act 2010. In this document,
any reference to ‘the Act’ means the Equality Act 2010.

This guidance concerns the definition of disability in the Act. Section 6(5) of the Act enables a Minister of the
Crown to issue guidance about matters to be taken into account in determining whether a person is a disabled
person. The guidance gives illustrative examples.

This guidance does not impose any legal obligations in itself, nor is it an authoritative statement of the law.

However, Schedule 1, Paragraph 12 to the Act requires that an adjudicating body which is determining for any
purpose of the Act whether a person is a disabled person, must take into account any aspect of this guidance
which appears to it to be relevant.

Schedule 1, Para 12 defines an ‘adjudicating body’ as a court, tribunal, or a person (other than a court or
tribunal) who may decide a claim relating to a contravention of Part 6 (education).

This guidance applies to England, Wales and Scotland. Similar, but separate, guidance applies to Northern
Ireland.

Introduction

The Equality Act 2010

The Equality Act 2010 prohibits discrimination against people with the protected characteristics that are
specified in section 4 of the Act. Disability is one of the specified protected characteristics. Protection from
discrimination for disabled people applies to disabled people in a range of circumstances, covering the
provision of goods, facilities and services, the exercise of public functions, premises, work, education, and
associations. Only those disabled people who are defined as disabled in accordance with section 6 of the Act,
and the associated Schedules and regulations made under that section, will be entitled to the protection that the
Act provides to disabled people. However, the Act also provides protection for non-disabled people who are
subjected to direct discrimination or harassment because of their association with a disabled person or because
they are wrongly perceived to be disabled.

Using the guidance

This guidance is primarily designed for adjudicating bodies which determine cases brought under the Act. The
definition of disability for the purposes of the Act is a legal definition and it is only adjudicating bodies which can
determine whether a person meets that definition. However, the guidance is also likely to be of value to a range
of people and organisations as an explanation of how the definition operates.

In the vast majority of cases there is unlikely to be any doubt whether or not a person has or has had a
disability, but this guidance should prove helpful in cases where the matter is not entirely clear.
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The Act generally defines a disabled person as a person with a disability. A person has a disability for the
purposes of the Act if he or she has a physical or mental impairment and the impairment has a substantial and
long-term adverse effect on his or her ability to carry out normal day-to-day activities. Therefore, the general
definition of disability has a number of elements. The Guidance covers each of these elements in turn. Each
section contains an explanation of the relevant provisions of the Act which supplement the basic definition.
Guidance and illustrative examples are provided where relevant. Those using this Guidance for the first time
should read it all, as each part of the Guidance builds upon the part(s) preceding it. It is important not to
consider any individual element in isolation.

Throughout the guidance, descriptions of statutory provisions in the legislation are immediately preceded by
bold text and followed by a reference to the relevant provision of the Act or to regulations made under the Act.
References to sections of the Act are marked ‘S’; references to schedules are marked ‘Sch’; and references to
paragraphs in schedules are marked ‘Para’.

Other references to ‘disability’
The definition of disability set out in the Act and described in this guidance is the only definition relevant to
determining whether someone is a disabled person for the purposes of the Act. References to ‘disability’ or to
mental or physical impairments in the context of other legislation are not necessarily relevant but may assist
adjudicating bodies when determining whether someone is a disabled person in accordance with the definition
in this Act.

There is a range of services, concessions, schemes and financial benefits for which disabled people may
qualify. These include, for example: local authority services for disabled people; the Blue Badge parking
scheme; tax concessions for people who are blind; and disability-related social security benefits. However, each
of these has its own individual eligibility criteria and qualification for any one of them does not automatically
confer entitlement to protection under the Act, nor does entitlement to the protection of the Act confer eligibility
for benefits, or concessions. Similarly, a child who has been identified as having special educational needs is
not necessarily disabled for the purposes of the Act. However, having eligibility for such benefits may assist a
person to demonstrate that they meet the definition in the Act.

In order to be protected by the Act, a person must have an impairment that meets the Act’s definition of
disability, or be able to establish that any less favourable treatment or harassment is because of
another person’s disability or because of a perceived disability.

Section A: The Definition

Main elements of the definition of disability

A1. The Act defines a disabled person as a person with a disability. A person has a disability for the purposes
of the Act if he or she has a physical or mental impairment and the impairment has a substantial and long-term
adverse effect on his or her ability to carry out normal day-to-day activities (S6(1)).

A2. This means that, in general:

the person must have an impairment that is either physical or mental (see paragraphs A3 to A8)
the impairment must have adverse effects which are substantial (see Section B)
the substantial adverse effects must be long-term (see Section C)
the long-term substantial adverse effects must be effects on normal day-to-day activities (see Section D)

This definition is subject to the provisions in Schedule 1 (Sch1).

All of the factors above must be considered when determining whether a person is disabled.
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Meaning of ‘impairment’

A3. The definition requires that the effects which a person may experience must arise from a physical or mental
impairment. The term mental or physical impairment should be given its ordinary meaning. It is not necessary
for the cause of the impairment to be established, nor does the impairment have to be the result of an illness. In
many cases, there will be no dispute whether a person has an impairment. Any disagreement is more likely to
be about whether the effects of the impairment are sufficient to fall within the definition and in particular whether
they are long-term. Even so, it may sometimes be necessary to decide whether a person has an impairment so
as to be able to deal with the issues about its effects.

A4. Whether a person is disabled for the purposes of the Act is generally determined by reference to the effect
that an impairment has on that person’s ability to carry out normal day-to-day activities. An exception to this is a
person with severe disfigurement (see paragraph B24). It is not possible to provide an exhaustive list of
conditions that qualify as impairments for the purposes of the Act. Any attempt to do so would inevitably
become out of date as medical knowledge advanced.

A5. A disability can arise from a wide range of impairments which can be:

sensory impairments, such as those affecting sight or hearing
impairments with fluctuating or recurring effects such as rheumatoid arthritis, myalgic encephalitis (ME),
chronic fatigue syndrome (CFS), fibromyalgia, depression and epilepsy
progressive, such as motor neurone disease, muscular dystrophy, and forms of dementia
auto-immune conditions such as systemic lupus erythematosis (SLE)
organ specific, including respiratory conditions, such as asthma, and cardiovascular diseases, including
thrombosis, stroke and heart disease
developmental, such as autistic spectrum disorders (ASD), dyslexia and dyspraxia
learning disabilities
mental health conditions with symptoms such as anxiety, low mood, panic attacks, phobias, or unshared
perceptions; eating disorders; bipolar affective disorders; obsessive compulsive disorders; personality
disorders; post traumatic stress disorder, and some self-harming behaviour
mental illnesses, such as depression and schizophrenia
produced by injury to the body, including to the brain

A6. It may not always be possible, nor is it necessary, to categorise a condition as either a physical or a
mental impairment. The underlying cause of the impairment may be hard to establish. There may be adverse
effects which are both physical and mental in nature. Furthermore, effects of a mainly physical nature may stem
from an underlying mental impairment, and vice versa.

A7. It is not necessary to consider how an impairment is caused, even if the cause is a consequence of
a condition which is excluded. For example, liver disease as a result of alcohol dependency would count as
an impairment, although an addiction to alcohol itself is expressly excluded from the scope of the definition of
disability in the Act. What it is important to consider is the effect of an impairment, not its cause – provided that
it is not an excluded condition. (See also paragraph A12 (exclusions from the definition).)

A woman is obese. Her obesity in itself is not an impairment, but it causes breathing and mobility difficulties
which substantially adversely affect her ability to walk.

A man has a borderline moderate learning disability which has an adverse impact on his short-term memory
and his levels of literacy and numeracy. For example, he cannot write any original material, as opposed to
slowly copying existing text, and he cannot write his address from memory.

It is the effects of these impairments that need to be considered, rather than the underlying conditions
themselves.

A8. It is important to remember that not all impairments are readily identifiable. While some impairments,
particularly visible ones, are easy to identify, there are many which are not so immediately obvious, for example
some mental health conditions and learning disabilities.

Persons with HIV infection, cancer and multiple sclerosis
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A9. The Act states that a person who has cancer, HIV infection or multiple sclerosis (MS) is a disabled person.
This means that the person is protected by the Act effectively from the point of diagnosis. (Sch1, Para 6). (See
also paragraphs B18 to23 (progressive conditions).)

Persons deemed to be disabled

A10. The Act provides for certain people to be deemed to meet the definition of disability without having to show
that they have an impairment that has (or is likely to have) a substantial and long-term adverse effect on the
ability to carry out normal day-to-day activities. Regulations provide for a person who is certified as blind,
severely sight impaired, sight impaired or partially sighted by a consultant ophthalmologist to be deemed to
have a disability.[footnote 1] (Sch1, Para 7)

A11. Anyone who has an impairment which is not covered by paragraphs A9 and A10 will need to meet the
requirements of the definition as set out in paragraph A1 in order to demonstrate that he or she has a disability
under the Act. (But see paragraphs A16 to A17 for details of some people who are treated as having had
a past disability.)

Exclusions from the definition

A12. Certain conditions are not to be regarded as impairments for the purposes of the Act.[footnote 2] These are:

addiction to, or dependency on, alcohol, nicotine, or any other substance (other than in consequence of the
substance being medically prescribed)
the condition known as seasonal allergic rhinitis (for example, hayfever), except where it aggravates the
effect of another condition
tendency to set fires
tendency to steal
tendency to physical or sexual abuse of other persons
exhibitionism
voyeurism

A13. The exclusions apply where the tendency to set fires, tendency to steal, tendency to physical or sexual
abuse of other persons, exhibitionism, or voyeurism constitute an impairment in themselves. The exclusions
also apply where these tendencies arise as a consequence of, or a manifestation of, an impairment that
constitutes a disability for the purposes of the Act. It is important to determine the basis for the alleged
discrimination. If the alleged discrimination was a result of an excluded condition, the exclusion will apply.
However, if the alleged discrimination was specifically related to the actual disability which gave rise to the
excluded condition, the exclusion will not apply. Whether the exclusion applies will depend on all the facts of
the individual case.

A young man has Attention Deficit Hyperactivity Disorder (ADHD) which manifests itself in a number of
ways, including exhibitionism and an inability to concentrate. The disorder, as an impairment which has a
substantial and long-term adverse effect on the young person’s ability to carry out normal day-to-day
activities, would be a disability for the purposes of the Act.

The young man is not entitled to the protection of the Act in relation to any discrimination he experiences as
a consequence of his exhibitionism, because that is an excluded condition under the Act.

However, he would be protected in relation to any discrimination that he experiences in relation to the non-
excluded effects of his condition, such as inability to concentrate. For example, he would be entitled to any
reasonable adjustments that are required as a consequence of those effects.

A14. A person with an excluded condition may nevertheless be protected as a disabled person if he or she has
an accompanying impairment which meets the requirements of the definition. For example, a person who is
addicted to a substance such as alcohol may also have depression, or a physical impairment such as liver
damage, arising from the alcohol addiction. While this person would not meet the definition simply on the basis
of having an addiction, he or she may still meet the definition as a result of the effects of the depression or the
liver damage.
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A15. Disfigurements which consist of a tattoo (which has not been removed), non-medical body piercing, or
something attached through such piercing, are to be treated as not having a substantial adverse effect on the
person’s ability to carry out normal day-to-day activities.[footnote 3] (See also paragraphs B24 to B26.)

People who have had a disability in the past
A16. The Act says that, except for the provisions in Part 12 (Transport[footnote 4]) and section 190
(improvements to let dwelling houses), the provisions of the Act also apply in relation to a person who
previously has had a disability as defined in paragraphs A1 and A2 (S6(4) and Sch1, Para 9). This means that
someone who is no longer disabled, but who met the requirements of the definition in the past, will still be
covered by the Act. Also protected would be someone who continues to experience debilitating effects as a
result of treatment for a past disability.

Four years ago, a woman experienced a mental illness that had a substantial and long-term adverse effect
on her ability to carry out normal day-to-day activities, so it met the Act’s definition of disability. She has
experienced no recurrence of the condition, but if she is discriminated against because of her past mental
illness she is still entitled to the protection afforded by the Act, as a person with a past disability.

A17. A particular instance of someone who is treated under the Act as having had a disability in the past is
someone whose name was on the register of disabled persons under provisions in the Disabled Persons
(Employment) Act 1944[footnote 5] on both 12 January 1995 and 2 December 1996. The Disability Discrimination
Act 1995 provided for such people to be treated as having had a disability in the past, and those provisions
have been saved so that they still apply for the purposes of the Equality Act 2010.

Section B: Substantial
This section should not be read in isolation but must be considered together with sections A, C and D.
Whether a person satisfies the definition of a disabled person for the purposes of the Act will depend upon
the full circumstances of the case. That is, whether the adverse effect of the person’s impairment on the
carrying out of normal day-to- day activities is substantial and long term.

Meaning of ‘substantial adverse effect’

B1. The requirement that an adverse effect on normal day-to- day activities should be a substantial one reflects
the general understanding of disability as a limitation going beyond the normal differences in ability which may
exist among people. A substantial effect is one that is more than a minor or trivial effect. This is stated in the Act
at S212(1). This section looks in more detail at what ‘substantial’ means. It should be read in conjunction
with Section D which considers what is meant by ‘normal day-to-day activities’.

The time taken to carry out an activity

B2. The time taken by a person with an impairment to carry out a normal day-to-day activity should be
considered when assessing whether the effect of that impairment is substantial. It should be compared with the
time it might take a person who did not have the impairment to complete an activity.

A ten-year-old child has cerebral palsy. The effects include muscle stiffness, poor balance and unco-
ordinated movements. The child is still able to do most things for himself, but he gets tired very easily and it
is harder for him to accomplish tasks like eating and drinking, washing, and getting dressed. He has the
ability to carry out everyday activities such as these, but everything takes much longer compared to a child
of a similar age who does not have cerebral palsy. This amounts to a substantial adverse effect.
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The way in which an activity is carried out

B3. Another factor to be considered when assessing whether the effect of an impairment is substantial is the
way in which a person with that impairment carries out a normal day-to-day activity. The comparison should be
with the way that the person might be expected to carry out the activity compared with someone who does not
have the impairment.

A person who has obsessive compulsive disorder (OCD) constantly checks and rechecks that electrical
appliances are switched off and that the doors are locked when leaving home. A person without the disorder
would not normally carry out these frequent checks. The need to constantly check and recheck has a
substantial adverse effect.

Cumulative effects of an impairment

B4. An impairment might not have a substantial adverse effect on a person’s ability to undertake a particular
day-to-day activity in isolation. However, it is important to consider whether its effects on more than one activity,
when taken together, could result in an overall substantial adverse effect.

B5. For example, a person whose impairment causes breathing difficulties may, as a result, experience minor
effects on the ability to carry out a number of activities such as getting washed and dressed, going for a walk or
travelling on public transport. But taken together, the cumulative result would amount to a substantial adverse
effect on his or her ability to carry out these normal day-to-day activities.

A man with depression experiences a range of symptoms that include a loss of energy and motivation that
makes even the simplest of tasks or decisions seem quite difficult. He finds it difficult to get up in the
morning, get washed and dressed, and prepare breakfast. He is forgetful and cannot plan ahead. As a
result he has often run out of food before he thinks of going shopping again. Household tasks are frequently
left undone, or take much longer to complete than normal. Together, the effects amount to the impairment
having a substantial adverse effect on carrying out normal day-to-day activities.

B6. A person may have more than one impairment, any one of which alone would not have a substantial effect.
In such a case, account should be taken of whether the impairments together have a substantial effect overall
on the person’s ability to carry out normal day-to-day activities. For example, a minor impairment which affects
physical co-ordination and an irreversible but minor injury to a leg which affects mobility, when taken together,
might have a substantial effect on the person’s ability to carry out certain normal day-to-day activities. The
cumulative effect of more than one impairment should also be taken into account when determining whether the
effect is long-term, see Section C.

A person has mild learning disability. This means that his assimilation of information is slightly slower than
that of somebody without the impairment. He also has a mild speech impairment that slightly affects his
ability to form certain words. Neither impairment on its own has a substantial adverse effect, but the effects
of the impairments taken together have a substantial adverse effect on his ability to converse.

Effects of behaviour

B7. Account should be taken of how far a person can reasonably be expected to modify his or her behaviour,
for example by use of a coping or avoidance strategy, to prevent or reduce the effects of an impairment on
normal day-to-day activities. In some instances, a coping or avoidance strategy might alter the effects of the
impairment to the extent that they are no longer substantial and the person would no longer meet the definition
of disability. In other instances, even with the coping or avoidance strategy, there is still an adverse effect on the
carrying out of normal day-to-day activities.

For example, a person who needs to avoid certain substances because of allergies may find the day-to-day
activity of eating substantially affected. Account should be taken of the degree to which a person can
reasonably be expected to behave in such a way that the impairment ceases to have a substantial adverse
effect on his or her ability to carry out normal day-to-day activities. (See also paragraph B12.)
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When considering modification of behaviour, it would be reasonable to expect a person who has chronic
back pain to avoid extreme activities such as skiing. It would not be reasonable to expect the person to give
up, or modify, more normal activities that might exacerbate the symptoms; such as shopping, or using
public transport.

B8. Similarly, it would be reasonable to expect a person with a phobia to avoid extreme activities or situations
that would aggravate their condition. It would not be reasonable to expect him or her to give up, or modify,
normal activities that might exacerbate the symptoms.

A person with acrophobia (extreme fear of heights which can induce panic attacks) might reasonably be
expected to avoid the top of extremely high buildings, such as the Eiffel Tower, but not to avoid all multi-
storey buildings.

B9. Account should also be taken of where a person avoids doing things which, for example, cause pain,
fatigue or substantial social embarrassment, or avoids doing things because of a loss of energy and motivation.
It would not be reasonable to conclude that a person who employed an avoidance strategy was not a disabled
person. In determining a question as to whether a person meets the definition of disability it is important to
consider the things that a person cannot do, or can only do with difficulty.

In order to manage her mental health condition, a woman who experiences panic attacks finds that she can
manage daily tasks, such as going to work, if she can avoid the stress of travelling in the rush hour. In
determining whether she meets the definition of disability, consideration should be given to the extent to
which it is reasonable to expect her to place such restrictions on her working and personal life.

B10. In some cases, people have coping or avoidance strategies which cease to work in certain circumstances
(for example, where someone who has dyslexia is placed under stress). If it is possible that a person’s ability to
manage the effects of an impairment will break down so that effects will sometimes still occur, this possibility
must be taken into account when assessing the effects of the impairment.

(See also paragraphs B12 to B17 (effects of treatment), paragraphs C9 to C11 (likelihood of recurrence)
and paragraph D22 (indirect effects).)

Effects of environment
B11. Environmental conditions may exacerbate or lessen the effect of an impairment. Factors such as
temperature, humidity, lighting, the time of day or night, how tired the person is, or how much stress he or she is
under, may have an impact on the effects. When assessing whether adverse effects of an impairment are
substantial, the extent to which such environmental factors, individually or cumulatively, are likely to have an
impact on the effects should, therefore, also be considered. The fact that an impairment may have a less
substantial effect in certain environments does not necessarily prevent it having an overall substantial adverse
effect on day-to-day activities. (See also paragraphs C5 to C8, meaning of ‘long-term’ (recurring or
fluctuating effects).)

A woman has had rheumatoid arthritis for the last three years. The effect on her ability to carry out normal
day-to-day activities fluctuates according to the weather conditions. The effects are particularly bad during
autumn and winter months when the weather is cold and damp. Symptoms are mild during the summer
months. It is necessary to consider the overall impact of the arthritis, and the extent to which it has a
substantial adverse effect on her ability to carry out day-to-day activities such as walking, undertaking
household tasks, and getting washed and dressed.

Effects of treatment
B12. The Act provides that, where an impairment is subject to treatment or correction, the impairment is to be
treated as having a substantial adverse effect if, but for the treatment or correction, the impairment is likely to
have that effect. In this context, ‘likely’ should be interpreted as meaning ‘could well happen’. The practical
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effect of this provision is that the impairment should be treated as having the effect that it would have without
the measures in question (Sch1, Para 5(1)). The Act states that the treatment or correction measures which
are to be disregarded for these purposes include, in particular, medical treatment and the use of a prosthesis or
other aid (Sch1, Para 5(2)). In this context, medical treatments would include treatments such as counselling,
the need to follow a particular diet, and therapies, in addition to treatments with drugs. (See also paragraphs
B7 and B16.)

B13. This provision applies even if the measures result in the effects being completely under control or not at all
apparent. Where treatment is continuing it may be having the effect of masking or ameliorating a disability so
that it does not have a substantial adverse effect. If the final outcome of such treatment cannot be determined,
or if it is known that removal of the medical treatment would result in either a relapse or a worsened condition, it
would be reasonable to disregard the medical treatment in accordance with paragraph 5 of Schedule 1.

B14. For example, if a person with a hearing impairment wears a hearing aid the question as to whether his or
her impairment has a substantial adverse effect is to be decided by reference to what the hearing level would
be without the hearing aid. Similarly, in the case of someone with diabetes which is being controlled by
medication or diet should be decided by reference to what the effects of the condition would be if he or she
were not taking that medication or following the required diet.

A person with long-term depression is being treated by counselling. The effect of the treatment is to enable
the person to undertake normal day-to-day activities, like shopping and going to work. If the effect of the
treatment is disregarded, the person’s impairment would have a substantial adverse effect on his ability to
carry out normal day-to-day activities.

B15. The Act states that this provision does not apply to sight impairments to the extent that they are capable
of correction by spectacles or contact lenses. (Sch1, Para 5(3)). In other words, the only effects on the ability to
carry out normal day-to-day activities which are to be considered are those which remain when spectacles or
contact lenses are used (or would remain if they were used). This does not include the use of devices to correct
sight which are not spectacles or contact lenses.

B16. Account should be taken of where the effect of the continuing medical treatment is to create a permanent
improvement rather than a temporary improvement. It is necessary to consider whether, as a consequence of
the treatment, the impairment would cease to have a substantial adverse effect. For example, a person who
develops pneumonia may be admitted to hospital for treatment including a course of antibiotics. This cures the
impairment and no substantial effects remain. (See also paragraph C11, regarding medical or other
treatment that permanently reduces or removes the effects of an impairment.)

B17. However, if a person receives treatment which cures a condition that would otherwise meet the definition
of a disability, the person would be protected by the Act as a person who had a disability in the past. (See
paragraph A16.)

Progressive conditions

B18. Progressive conditions, which are conditions that have effects which increase in severity over time, are
subject to the special provisions set out in Sch1, Para 8. These provisions provide that a person with a
progressive condition is to be regarded as having an impairment which has a substantial adverse effect on his
or her ability to carry out normal day-to-day activities before it actually has that effect.

B19. A person who has a progressive condition, will be treated as having an impairment which has a
substantial adverse effect from the moment any impairment resulting from that condition first has some
adverse effect on his or her ability to carry out normal day-to-day activities, provided that in the future the
adverse effect is likely to become substantial. Medical prognosis of the likely impact of the condition will be the
normal route to establishing protection under this provision. The effect need not be continuous and need not be
substantial. (See also paragraphs C5 to C8 on recurring or fluctuating effects). The person will still need to
show that the impairment meets the long- term condition of the definition. (Sch1, Para 2)

B20. Examples of progressive conditions to which the special provisions apply include systemic lupus
erythematosis (SLE), various types of dementia, and motor neurone disease. This list, however, is not
exhaustive.

A young boy aged 8 has been experiencing muscle cramps and some weakness. The effects are quite
minor at present, but he has been diagnosed as having muscular dystrophy. Eventually it is expected that
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the resulting muscle weakness will cause substantial adverse effects on his ability to walk, run and climb
stairs. Although there is no substantial adverse effect at present, muscular dystrophy is a progressive
condition, and this child will still be entitled to the protection of the Act under the special provisions in Sch1,
Para 8 of the Act if it can be shown that the effects are likely to become substantial.

A woman has been diagnosed with systemic lupus erythematosis (SLE) following complaints to her GP that
she is experiencing mild aches and pains in her joints. She has also been feeling generally unwell, with
some flu-like symptoms. The initial symptoms do not have a substantial adverse effect on her ability to carry
out normal day-to-day activities. However, SLE is a progressive condition, with fluctuating effects. She has
been advised that the condition may come and go over many years, and in the future the effects may
become substantial, including severe joint pain, inflammation, stiffness, and skin rashes. Providing it can be
shown that the effects are likely to become substantial, she will be covered by the special provisions
relating to progressive conditions. She will also need to meet the ‘long-term’ condition of the definition in
order to be protected by the Act.

B21. The Act provides for a person with one of the progressive conditions of cancer, HIV and multiple sclerosis
to be a disabled person from the point at which they have that condition, so effectively from diagnosis. (See
paragraph A9.)

B22. As set out in paragraph B19, in order for the special provisions covering progressive conditions to apply,
there only needs to be some adverse effect on the person’s ability to carry out normal day to day activities. It
does not have to be a substantial adverse effect. If a person with a progressive condition is successfully treated
(for example by surgery) so that there are no longer any adverse effects, the special provisions will not apply.
However, if the treatment does not remove all adverse effects the provisions will still apply. In addition, where
the treatment manages to treat the original condition but leads to other adverse effects the provisions may still
apply.

A man has an operation to remove the colon because of progressing and uncontrollable ulcerative colitis.
The operation results in his no longer experiencing adverse effects from the colitis. He requires a
colostomy, however, which means that his bowel actions can only be controlled by a sanitary appliance.
This requirement for an appliance substantially affects his ability to undertake a normal day-to-day activity
and should be taken into account as an adverse effect arising from the original impairment.

B23. Whether the effects of any treatment can qualify for the purposes of Sch1, Para 8, which provides that a
person with a progressive condition is to be regarded as having an impairment that has a substantial adverse
effect on his or her ability to carry out normal day- to-day activities, will depend on the circumstances of the
individual case.

Severe disfigurements

B24. The Act provides that where an impairment consists of a severe disfigurement, it is to be treated as
having a substantial adverse effect on the person’s ability to carry out normal day-to-day activities. There is no
need to demonstrate such an effect (Sch1, Para 3).

A lady has significant scarring to her face as a result of a bonfire accident. The woman uses skin
camouflage to cover the scars as she is very self conscious about her appearance. She avoids large
crowds and bright lights including public transport and supermarkets and she does not socialise with people
outside her family in case they notice the mark and ask her questions about it. This amounts to a
substantial adverse effect. However, the Act does not require her to show that her disfigurement has this
effect because it provides for a severe disfigurement to be treated as having a substantial adverse effect on
the person’s ability to carry out normal day-to-day activities.

B25. Examples of disfigurements include scars, birthmarks, limb or postural deformation (including restricted
bodily development), or diseases of the skin. Assessing severity will be mainly a matter of the degree of the
disfigurement which may involve taking into account factors such as the nature, size, and prominence of the
disfigurement. However, it may be necessary to take account of where the disfigurement in question is (for
example, on the back as opposed to the face).

B26. Regulations provide that a disfigurement which consists of a tattoo (which has not been removed) is not to
be considered as a severe disfigurement. Also excluded is a piercing of the body for decorative purposes

[f t t 6]
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including anything attached through the piercing.[footnote 6]

Section C: Long-term
This section should not be read in isolation but must be considered together with sections A, C and D.
Whether a person satisfies the definition of a disabled person for the purposes of the Act will depend upon
the full circumstances of the case. That is, whether the adverse effect of the person’s impairment on the
carrying out of normal day-to- day activities is substantial and long term.

Meaning of ‘long-term effects’

C1. The Act states that, for the purpose of deciding whether a person is disabled, a long-term effect of an
impairment is one:

which has lasted at least 12 months, or
where the total period for which it lasts, from the time of the first onset, is likely to be at least 12 months, or
which is likely to last for the rest of the life of the person affected (Sch1, Para 2)

Special provisions apply when determining whether the effects of an impairment that has fluctuating or recurring
effects are long-term. (See paragraphs C5 to C11). Also a person who is deemed to be a disabled person
does not need to satisfy the long-term requirement. (See paragraphs A9 to A10.)

C2. The cumulative effect of related impairments should be taken into account when determining
whether the person has experienced a long-term effect for the purposes of meeting the definition of a
disabled person. The substantial adverse effect of an impairment which has developed from, or is likely to
develop from, another impairment should be taken into account when determining whether the effect has
lasted, or is likely to last at least twelve months, or for the rest of the life of the person affected.

A man experienced an anxiety disorder. This had a substantial adverse effect on his ability to make social
contacts and to visit particular places. The disorder lasted for eight months and then developed into
depression, which had the effect that he was no longer able to leave his home or go to work. The
depression continued for five months. As the total period over which the adverse effects lasted was in
excess of 12 months, the long-term element of the definition of disability was met.

A person experiences, over a long period, adverse effects arising from two separate and unrelated
conditions, for example a lung infection and a leg injury. These effects should not be aggregated.

Meaning of ‘likely’

C3. The meaning of ‘likely’ is relevant when determining:

whether an impairment has a long-term effect (Sch1, Para 2(1), see also paragraph C1)
whether an impairment has a recurring effect (Sch1, Para 2(2), see also paragraphs C5 to C11)
whether adverse effects of a progressive condition will become substantial (Sch1, Para 8, see also
paragraphs B18 to B23), or
how an impairment should be treated for the purposes of the Act when the effects of that impairment are
controlled or corrected by treatment or behaviour (Sch1, Para 5(1), see also paragraphs B7 to B17)

In these contexts, ‘likely’, should be interpreted as meaning that it could well happen.

C4. In assessing the likelihood of an effect lasting for 12 months, account should be taken of the circumstances
at the time the alleged discrimination took place. Anything which occurs after that time will not be relevant in
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assessing this likelihood. Account should also be taken of both the typical length of such an effect on an
individual, and any relevant factors specific to this individual (for example, general state of health or age).

Recurring or fluctuating effects

C5. The Act states that, if an impairment has had a substantial adverse effect on a person’s ability to carry out
normal day-to-day activities but that effect ceases, the substantial effect is treated as continuing if it is likely to
recur. (In deciding whether a person has had a disability in the past, the question is whether a substantial
adverse effect has in fact recurred.) Conditions with effects which recur only sporadically or for short periods
can still qualify as impairments for the purposes of the Act, in respect of the meaning of ‘long-term’ (Sch1, Para
2(2), see also paragraphs C3 to C4 (meaning of likely).)

C6. For example, a person with rheumatoid arthritis may experience substantial adverse effects for a few weeks
after the first occurrence and then have a period of remission. See also example at paragraph B11. If the
substantial adverse effects are likely to recur, they are to be treated as if they were continuing. If the effects are
likely to recur beyond 12 months after the first occurrence, they are to be treated as long-term. Other
impairments with effects which can recur beyond 12 months, or where effects can be sporadic, include
Menières Disease and epilepsy as well as mental health conditions such as schizophrenia, bipolar affective
disorder, and certain types of depression, though this is not an exhaustive list. Some impairments with recurring
or fluctuating effects may be less obvious in their impact on the individual concerned than is the case with other
impairments where the effects are more constant.

A young man has bipolar affective disorder, a recurring form of depression. The first episode occurred in
months one and two of a 13-month period. The second episode took place in month 13. This man will
satisfy the requirements of the definition in respect of the meaning of long-term, because the adverse
effects have recurred beyond 12 months after the first occurrence and are therefore treated as having
continued for the whole period (in this case, a period of 13 months).

In contrast, a woman has two discrete episodes of depression within a ten-month period. In month one she
loses her job and has a period of depression lasting six weeks. In month nine she experiences a
bereavement and has a further episode of depression lasting eight weeks. Even though she has
experienced two episodes of depression she will not be covered by the Act. This is because, as at this
stage, the effects of her impairment have not yet lasted more than 12 months after the first occurrence, and
there is no evidence that these episodes are part of an underlying condition of depression which is likely to
recur beyond the 12-month period. However, if there was evidence to show that the two episodes did arise
from an underlying condition of depression, the effects of which are likely to recur beyond the 12-month
period, she would satisfy the long term requirement.

C7. It is not necessary for the effect to be the same throughout the period which is being considered in relation
to determining whether the ‘long-term’ element of the definition is met. A person may still satisfy the long-term
element of the definition even if the effect is not the same throughout the period. It may change: for example
activities which are initially very difficult may become possible to a much greater extent. The effect might even
disappear temporarily. Or other effects on the ability to carry out normal day-to-day activities may develop and
the initial effect may disappear altogether.

A person has Menières Disease. This results in his experiencing mild tinnitus at times, which does not
adversely affect his ability to carry out normal day-to-day activities. However, it also causes temporary
periods of significant hearing loss every few months. The hearing loss substantially and adversely affects
his ability to conduct conversations or listen to the radio or television. Although his condition does not
continually have this adverse effect, it satisfies the long-term requirement because it has substantial
adverse effects that are likely to recur beyond 12 months after he developed the impairment.

C8. Regulations specifically exclude seasonal allergic rhinitis (for example, hayfever) except where it
aggravates the effects of an existing condition.[footnote 7] For example, this may occur in some cases of asthma.
(See also paragraphs A12 to A15 (exclusions).)
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Likelihood of recurrence

C9. Likelihood of recurrence should be considered taking all the circumstances of the case into account. This
should include what the person could reasonably be expected to do to prevent the recurrence. For example, the
person might reasonably be expected to take action which prevents the impairment from having such effects
(for example, avoiding substances to which he or she is allergic). This may be unreasonably difficult with some
substances.

C10. In addition, it is possible that the way in which a person can control or cope with the effects of an
impairment may not always be successful. For example, this may be because an avoidance routine is difficult to
adhere to, or itself adversely affects the ability to carry out day-to-day activities, or because the person is in an
unfamiliar environment. If there is an increased likelihood that the control will break down, it will be more likely
that there will be a recurrence. That possibility should be taken into account when assessing the likelihood of a
recurrence. (See also paragraphs B7 to B10 (effects of behaviour), paragraph B11 (environmental
effects); paragraphs B12 to B17 (effect of treatment); and paragraphs C3 to C4 (meaning of likely).)

C11. If medical or other treatment is likely to permanently cure a condition and therefore remove the
impairment, so that recurrence of its effects would then be unlikely even if there were no further treatment, this
should be taken into consideration when looking at the likelihood of recurrence of those effects. However, if the
treatment simply delays or prevents a recurrence, and a recurrence would be likely if the treatment stopped, as
is the case with most medication, then the treatment is to be ignored and the effect is to be regarded as likely to
recur.

Assessing whether a past disability was long-term

C12. The Act provides that a person who has had a disability within the definition is protected from some
forms of discrimination even if he or she has since recovered or the effects have become less than substantial.
In deciding whether a past condition was a disability, its effects count as long-term if they lasted 12 months or
more after the first occurrence, or if a recurrence happened or continued until more than 12 months after the
first occurrence (S6(4) and Sch1, Para 2). For the forms of discrimination covered by this provision see
paragraph A16.

A person was diagnosed with a digestive condition that significantly restricted her ability to eat. She
received medical treatment for the condition for over a year, but eventually required surgery which cured the
condition. As the effects of the condition had lasted for over 12 months, and they had a substantial adverse
effect on her ability to carry out a normal day-to-day activity, the condition met the Act’s definition of a
disability. The woman is entitled to the protection of the Act as a person who has had a past disability.

Section D: Normal day-to-day activities
This section should not be read in isolation but must be considered together with sections A, B and C.
Whether a person satisfies the definition of a disabled person for the purposes of the Act will depend upon
the full circumstances of the case. That is, whether the adverse effect of the person’s impairment on the
carrying out of normal day-to- day activities is substantial and long term.

D1. The Act looks at a person’s impairment and whether it substantially and adversely affects the person’s
ability to carry out normal day-to- day activities.

Meaning of ‘normal day-to-day activities’
D2. The Act does not define what is to be regarded as a ‘normal day- to-day activity’. It is not possible to
provide an exhaustive list of day- to-day activities, although guidance on this matter is given here and
illustrative examples of when it would, and would not, be reasonable to regard an impairment as having a
substantial adverse effect on the ability to carry out normal day-to-day activities are shown in the Appendix.
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D3. In general, day-to-day activities are things people do on a regular or daily basis, and examples include
shopping, reading and writing, having a conversation or using the telephone, watching television, getting
washed and dressed, preparing and eating food, carrying out household tasks, walking and travelling by
various forms of transport, and taking part in social activities. Normal day-to-day activities can include general
work-related activities, and study and education- related activities, such as interacting with colleagues, following
instructions, using a computer, driving, carrying out interviews, preparing written documents, and keeping to a
timetable or a shift pattern.

A person works in a small retail store. His duties include maintaining stock in a stock room, dealing with
customers and suppliers in person and by telephone, and closing the store at the end of the day. Each of
these elements of the job would be regarded as a normal day-to-day activity, which could be adversely
affected by an impairment.

D4. The term ‘normal day-to-day activities’ is not intended to include activities which are normal only for a
particular person, or a small group of people. In deciding whether an activity is a normal day-to- day activity,
account should be taken of how far it is carried out by people on a daily or frequent basis. In this context,
‘normal’ should be given its ordinary, everyday meaning.

D5. A normal day-to-day activity is not necessarily one that is carried out by a majority of people. For example,
it is possible that some activities might be carried out only, or more predominantly, by people of a particular
gender, such as breast-feeding or applying make-up, and cannot therefore be said to be normal for most
people. They would nevertheless be considered to be normal day-to-day activities.

D6. Also, whether an activity is a normal day-to-day activity should not be determined by whether it is more
normal for it to be carried out at a particular time of day. For example, getting out of bed and getting dressed are
activities that are normally associated with the morning. They may be carried out much later in the day by
workers who work night shifts, but they would still be considered to be normal day-to- day activities.

D7. In considering the ability of a child aged six or over to carry out a normal day-to-day activity, it is necessary
to take account of the level of achievement which would be normal for a person of a similar age. (See also
Section E (Disabled children).)

Specialised activities

D8. Where activities are themselves highly specialised or involve highly specialised levels of attainment, they
would not be regarded as normal day-to-day activities for most people. In some instances work- related
activities are so highly specialised that they would not be regarded as normal day-to-day activities.

A watch repairer carries out delicate work with highly specialised tools. He develops tenosynovitis. This
restricts his ability to carry out delicate work though he is able to carry out activities such as general
household repairs using more substantial tools.

Although the delicate work is a normal working activity for a person in his profession, it would not be
regarded as a normal day-to-day activity for most people.

D9. The same is true of other specialised activities such as playing a musical instrument to a high standard of
achievement; taking part in activities where very specific skills or level of ability are required; or playing a
particular sport to a high level of ability, such as would be required for a professional footballer or athlete.
Where activities involve highly specialised skills or levels of attainment, they would not be regarded as normal
day-to-day activities for most people.

A woman plays the piano to a high standard, and often takes part in public performances. She has
developed carpal tunnel syndrome in her wrists. This does not prevent her from playing the piano, but she
cannot achieve such a high standard.

This restriction would not be an adverse effect on a normal day-today activity, because playing the piano to
such a specialised level would not be normal for most people.

D10. However, many types of specialised work-related or other activities may still involve normal day-to-day
activities which can be adversely affected by an impairment. For example they may involve normal activities
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such as: sitting down, standing up, walking, running, verbal interaction, writing, driving; using everyday objects
such as a computer keyboard or a mobile phone, and lifting, or carrying everyday objects, such as a vacuum
cleaner.

The work of the watch repairer referred to above also includes preparing invoices and counting and
recording daily takings. These are normal day-to-day activities. The effects of his tenosynovitis increase in
severity over time resulting in greater restriction of movement in his hands. As a consequence he
experiences substantial difficulties carrying out these normal day-to-day activities.

Adverse effects on the ability to carry out normal day-to-day activities

D11. This section provides guidance on what should be taken into account in deciding whether a person’s
ability to carry out normal day-to- day activities might be restricted by the effects of that person’s impairment.
The examples given are purely illustrative and should not in any way be considered as a prescriptive or
exhaustive list.

D12. In the Appendix, examples are given of circumstances where it would be reasonable to regard the
adverse effect on the ability to carry out a normal day-to-day activity as substantial. In addition, examples are
given of circumstances where it would not be reasonable to regard the effect as substantial. In these
examples, the effect described should be thought of as if it were the only effect of the impairment.

D13. The examples of what it would, and what it would not, be reasonable to regard as substantial adverse
effects on normal day-to-day activities are indicators and not tests. They do not mean that if a person can do
an activity listed then he or she does not experience any substantial adverse effects: the person may be
affected in relation to other activities, and this instead may indicate a substantial effect. Alternatively, the person
may be affected in a minor way in a number of different activities, and the cumulative effect could amount to a
substantial adverse effect. (See also paragraphs B4 to B6 (cumulative effects).)

D14. The examples in this section describe the effect which would occur when the various factors described in
Sections A, B and C have been allowed for, including for example disregarding the impact of medical or other
treatment.

D15. Some of the examples in this section show how an adverse effect may arise from either a physical or a
mental impairment. Where illustrations of both types of impairment have not been given, this does not mean
that only one type of impairment could result in that particular effect. Physical impairments can result in
mental effects and mental impairments can have physical manifestations.

A person with a physical impairment may, because of pain or fatigue, experience difficulties in carrying out
normal activities that involve mental processes.
A person with a mental impairment or learning disability may experience difficulty in carrying out normal day-
to-day activities that involve physical activity.

A journalist has recurrent severe migraines which cause her significant pain. Owing to the pain, she has
difficulty maintaining concentration on writing articles and meeting deadlines.

A young man with severe anxiety and symptoms of agoraphobia is unable to go out more than a few times
a month. This is because he fears being outside in open spaces and gets panic attacks which mean that he
cannot remain in places like theatres and restaurants once they become crowded.

This has a substantial adverse effect on his ability to carry out normal day-to-day activities such as social
activities.

A woman has Downs Syndrome and is only able to understand her familiar local bus route. This means that
she is unable to travel unaccompanied on other routes, because she gets lost and cannot find her way
home without assistance.

This has a substantial adverse effect on her ability to carry out the normal day-to-day activity of using public
transport.
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D16. Normal day-to-day activities also include activities that are required to maintain personal well-being or to
ensure personal safety, or the safety of other people. Account should be taken of whether the effects of an
impairment have an impact on whether the person is inclined to carry out or neglect basic functions such as
eating, drinking, sleeping, keeping warm or personal hygiene; or to exhibit behaviour which puts the person or
other people at risk.

A woman has had anorexia, an eating disorder, for two years and the effects of her impairment restrict her
ability to carry out the normal day-to-day activity of eating.

A man has had paranoid schizophrenia for five years. One of the effects of this impairment is an inability to
make proper judgements about activities that may result in a risk to his personal safety. For example, he will
walk into roads without checking if cars are coming.

This has a substantial adverse effect on his ability to carry out the normal day-to-day activity of crossing the
road safely.

D17. Some impairments may have an adverse impact on the ability of a person to carry out normal day-to-day
communication activities. For example, they may adversely affect whether a person is able to speak clearly at a
normal pace and rhythm and to understand someone else speaking normally in the person’s native language.
Some impairments can have an adverse effect on a person’s ability to understand human non-factual
information and non-verbal communication such as body language and facial expressions. Account should be
taken of how such factors can have an adverse effect on normal day-to-day activities.

A six-year-old boy has verbal dyspraxia which adversely affects his ability to speak and make himself clear
to other people, including his friends and teachers at school.

A woman has bipolar disorder. Her speech sometimes becomes over- excited and irrational, making it
difficult for others to understand what she is saying.

A man has had a stammer since childhood. He does not stammer all the time, but his stammer, particularly
in telephone calls, goes beyond the occasional lapses in fluency found in the speech of people who do not
have the impairment. However, this effect can often be hidden by his avoidance strategies. He tries to avoid
making or taking telephone calls where he believes he will stammer, or he does not speak as much during
the calls. He sometimes tries to avoid stammering by substituting words, or by inserting extra words or
phrases.

In these cases there are substantial adverse effects on the person’s ability to carry out normal day-to-day
communication activities.

A man has Asperger’s syndrome, a form of autism. He finds it hard to understand non-verbal
communications such as facial expressions, and non-factual communication such as jokes. He takes
everything that is said very literally. He is given verbal instructions during office banter with his manager, but
his ability to understand the instruction is impaired because he is unable to isolate the instruction from the
social conversation.

This has a substantial adverse effect on his ability to carry out normal day-to-day communication.

D18. A person’s impairment may have an adverse effect on day-to- day activities that require an ability to co-
ordinate their movements, to carry everyday objects such as a kettle of water, a bag of shopping, a briefcase, or
an overnight bag, or to use standard items of equipment.

A young man who has dyspraxia experiences a range of effects which include difficulty co-ordinating
physical movements. He is frequently knocking over cups and bottles of drink and cannot combine two
activities at the same time, such as walking while holding a plate of food upright, without spilling the food.

This has a substantial adverse effect on his ability to carry out normal day-to-day activities such as making
a drink and eating.

A man with achondroplasia has unusually short stature, and arms which are disproportionate in size to the
rest of his body. He has difficulty lifting everyday items like a vacuum cleaner, and he cannot reach a
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standard height sink or washbasin without a step to stand on.

This has a substantial adverse effect on his ability to carry out normal day-to-day activities, such as
cleaning, washing up and washing his hands.

D19. A person’s impairment may adversely affect the ability to carry out normal day-to-day activities that involve
aspects such as remembering to do things, organising their thoughts, planning a course of action and carrying it
out, taking in new knowledge, and understanding spoken or written information. This includes considering
whether the person has cognitive difficulties or learns to do things significantly more slowly than a person who
does not have an impairment.

A woman with bipolar affective disorder is easily distracted. This results in her frequently not being able to
concentrate on performing an activity like making a sandwich or filling in a form without being constantly
distracted from the task. Consequently, it takes her significantly longer than a person without the disorder to
complete these types of task. Therefore there is a substantial adverse effect on normal day-to-day activities

Environmental effects
D20. Environmental conditions may have an impact on how an impairment affects a person’s ability to carry out
normal day-to-day activities. Consideration should be given to the level and nature of any environmental effect.
Account should be taken of whether it is within such a range and of such a type that most people would be able
to carry out an activity without an adverse effect. For example, whether background noise or lighting is of a type
or level that would enable most people to hear or see adequately. (See also paragraph B11.)

A woman has tinnitus which makes it difficult for her to hear or understand normal conversations. She
cannot hear and respond to what a supermarket checkout assistant is saying if the two people behind her in
the queue are holding a conversation at the same time.

This has a substantial adverse effect on her ability to carry out the normal day-to-day activity of taking part
in a conversation.

A man has retinitis pigmentosa (RP), a hereditary eye disorder which affects the retina. The man has
difficulty seeing in poor light and experiences a marked reduction in his field of vision (referred to as tunnel
vision). As a result he often bumps into furniture and doors when he is in an unfamiliar environment, and
can only read when he is in a very well-lit area.

This has a substantial adverse effect on his ability to carry out normal day-to-day activities such as
socialising in a cinema or lowly lit restaurant.

D21. Consideration should be given to whether there may also be an adverse effect on the ability to carry out a
normal day-to-day activity outside of that particular environment.

A man works in a factory where chemical fumes cause him to have breathing difficulties. He is diagnosed
with occupational asthma. This has a substantial adverse effect while he is at work, because he is no longer
able to work where he would be exposed to the fumes.

Even in a non-work situation he finds any general exertion difficult. This has some adverse effect on his
ability to carry out a normal dayto-day activity like changing a bed.

Although the substantial effect is only apparent while he is at work, where he is exposed to fumes, the man
is able to demonstrate that his impairment has an adverse effect on his ability to carry out normal day-to-
day activities.

Indirect effects

Agenda Item 6

      - 345 -      



D22. An impairment may not directly prevent someone from carrying out one or more normal day-to-day
activities, but it may still have a substantial adverse effect on how the person carries out those activities. For
example:

pain or fatigue: where an impairment causes pain or fatigue, the person may have the ability to carry out a
normal day-to-day activity, but may be restricted in the way that it is carried out because of experiencing pain
in doing so. Or the impairment might make the activity more than usually fatiguing so that the person might
not be able to repeat the task over a sustained period of time. (See also paragraphs B7 to B10 (effects of
behaviour))

A man with osteoarthritis experiences significant pain in his hands undertaking tasks such as using a
keyboard at home or work, peeling vegetables, opening jars and writing.

The impairment substantially adversely affects the man’s ability to carry out normal day-to-day activities.

A man has had chronic fatigue syndrome for several years. Although he has the physical capability to walk
and to stand, he finds these very difficult to sustain for any length of time because he experiences
overwhelming fatigue. As a consequence, he is restricted in his ability to take part in normal day-to-day
activities such as travelling, so he avoids going out socially, and works from home several days a week.

Therefore there is a substantial adverse effect on normal day-to-day activities.

medical advice: where a person has been advised by a medical practitioner or other health professional, as
part of a treatment plan, to change, limit or refrain from a normal day-to-day activity on account of an
impairment or only do it in a certain way or under certain conditions. (See also paragraphs B12 to B17
(effects of treatment).)

A woman who works as a teacher develops sciatic pain which is attributed to a prolapsed inter-vertebral
disc. Despite physiotherapy and traction her pain became worse. As part of her treatment plan her doctor
prescribes daily pain relief medication and advises her to avoid carrying moderately heavy items or standing
for more than a few minutes at a time.

This has a substantial adverse effect on her carrying out a range of normal day-to-day activities such as
shopping or standing to address her pupils for a whole lesson.

frequency: some impairments may require the person to undertake certain activities, or functions at such
frequent intervals that they adversely affect the ability to carry out normal day-to-day activities

A young woman is a sales representative. She has developed colitis, an inflammatory bowel disease. The
condition is a chronic one which is subject to periods of remission and flare-ups. During a flare-up she
experiences severe abdominal pain and bouts of diarrhoea. This makes it very difficult for her to drive,
including for the purposes of her job, as she must ensure she is always close to a lavatory.

This has a substantial adverse effect on her ability to carry out normal day-to-day activities.

Effect of treatment or correction measures

D23. Except as explained below, where a person is receiving treatment or correction measures for an
impairment, the effect of the impairment on day-to-day activities is to be taken as that which the person would
experience without the treatment or measures. (See also paragraphs B12 to B17.)

  A man has a hearing impairment which has the effect that he cannot hold a conversation with another
person even in a quiet environment. He has a hearing aid which overcomes that effect. However, it is the
effect of the impairment without the hearing aid that needs to be considered.

In this case, the impairment has a substantial adverse effect on the day-to-day activity of holding a
conversation.
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D24. If a person’s sight is corrected by spectacles or contact lenses, or could be corrected by them, what needs
to be considered is any adverse effect that the visual impairment has on the ability to carry out normal day-to-
day activities which remains while the person is wearing spectacles or lenses.

Section E: Disabled children
E1. The effects of impairments may not be apparent in babies and young children because they are too young
to have developed the ability to carry out activities that are normal for older children and adults. Regulations
provide that an impairment to a child under six years old is to be treated as having a substantial and long-term
adverse effect on the ability of that child to carry out normal day-to-day activities where it would normally have a
substantial and long-term adverse effect on the ability of a person aged six years or over to carry out normal
day-to-day activities.[footnote 8]

A six month old girl has an impairment that results in her having no movement in her legs. She is not yet at
the stage of crawling or walking. So far the impairment does not have an apparent effect on her ability to
move around. However, the impairment is to be treated as having a substantial and long-term adverse
effect on her ability to carry out a normal day-to-day activity like going for a walk. This is because it would
normally have such an adverse effect on the ability of a person aged six years or over to carry out normal
day-to-day activities.

E2. Children aged six and older are subject to the normal requirements of the definition. That is, that they must
have an impairment which has a substantial and long-term adverse effect on their ability to carry out normal
day-to-day activities. However, in considering the ability of a child aged six or over to carry out a normal day-to-
day activity, it is necessary to take account of the level of achievement which would be normal for a person of a
similar age.

A six-year-old child has been diagnosed as having autism. He has difficulty communicating through speech
and in recognising when someone is happy or sad. When going somewhere new or taking a different route
he can become very anxious. Each of these factors amounts to a substantial adverse effect on his ability to
carry out normal day-to-day activities, such as holding a conversation or enjoying a day trip, even for such a
young child.

E3. Part 6 of the Act provides protection for disabled pupils and students by preventing discrimination against
them at school or in post-16 education because of, or for a reason related to, their disability. A pupil or student
must satisfy the definition of disability as described in this guidance in order to be protected by Part 6 of the Act.
The duties for schools in the Act, including the duty for schools to make reasonable adjustments for disabled
children, are designed to dovetail with duties under the Special Educational Needs (SEN) framework which are
based on a separate definition of special educational needs. Further information on these duties can be found
in the SEN Code of Practice and the Equality and Human Rights Commission’s Codes of Practice for
Education.

Examples of children in an educational setting where their impairment has a substantial and long-term
adverse effect on the ability to carry out normal day-to-day activities:

A 10-year-old girl has a learning disability. She has a short attention span and has difficulty remembering
facts from one day to the next. She can read only a few familiar words. Each of these factors has a
substantial adverse effect on her ability to participate in learning activities.

A 14-year-old boy has been diagnosed as having attention deficit hyperactivity disorder (ADHD). He often
finds it difficult to concentrate and skips from task to task forgetting instructions.

Either of these factors has a substantial adverse effect on his ability to participate in class and join in team
games in the playground.

A 12-year-old boy has cerebral palsy and has limited movement in his legs. This has a substantial adverse
effect on his ability to move around the school and take part in physical sports activities.
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Section F: Disability as a particular protected characteristic
or as a shared protected characteristic
F1. The Act provides protection from discrimination based on a range of protected characteristics and disability,
as defined in the Act and related, is a protected characteristic.

F2. Certain provisions in the Act apply where a person has a “particular” protected characteristic. In the case of
disability, the Act states that a reference to a person with a particular protected characteristic is a reference to
a person who has a particular disability (S6(3)).

A disabled man has a mobility impairment. This has a substantial and long-term adverse effect on his ability
to carry out normal day-today activities like shopping and gardening. Therefore he is protected by the Act in
general because he has the protected characteristic of disability. However, for the purposes of the
provisions of the Act that apply specifically to people with a particular protected characteristic, he would
have the particular characteristic of being mobility impaired.

F3. Some provisions in the Act apply where persons share a protected characteristic. In the case of disability,
the Act states that a reference to persons who share a particular characteristic is a reference to persons who
have the same disability (S6(3)).

For the purposes of the provisions that apply specifically to people who share a protected characteristic, the
disabled man would share the protected characteristic with other people who have mobility impairments.

F4. This may be illustrated by reference to the following provisions in the Act.

Schedule 9 paragraph 1 of the Act provides that it is not discrimination, under a range of work provisions, for
it to be an occupational requirement that the job holder has a particular protected characteristic.

A charitable organisation that provides services to people with HIV and Aids has vacancies for counsellors
for which being HIV positive is an occupational requirement.

It is not discriminatory for the organisation to only appoint people who have a particular protected
characteristic which, in this instance, is having the particular disability of being HIV positive.

Schedule 16 paragraph 1 relating to associations or clubs for people who have a single protected
characteristic, apply where persons share a protected characteristic.

  A group of people with hearing impairments form a private club that provides advice, support and
recreational activities specifically for people who have that particular impairment.

For the purposes of the Act, a reference to people who share a protected characteristic would, in this
instance, be to people who have hearing impairments.

Appendix

An illustrative and non-exhaustive list of factors which, if they are experienced
by a person, it would be reasonable to regard as having a substantial adverse
effect on normal day-to-day activities.

Whether a person satisfies the definition of a disabled person for the purposes of the Act will depend upon the
full circumstances of the case. That is, whether the substantial adverse effect of the impairment on normal day-
to-day activities is long term.
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In the following examples, the effect described should be thought of as if it were the only effect of the
impairment:

difficulty in getting dressed, for example, because of physical restrictions, a lack of understanding of the
concept, or low motivation
difficulty carrying out activities associated with toileting, or caused by frequent minor incontinence
difficulty preparing a meal, for example, because of restricted ability to do things like open cans or packages,
or because of an inability to understand and follow a simple recipe
difficulty eating; for example, because of an inability to co-ordinate the use of a knife and fork, a need for
assistance, or the effect of an eating disorder
difficulty going out of doors unaccompanied, for example, because the person has a phobia, a physical
restriction, or a learning disability
difficulty waiting or queuing, for example, because of a lack of understanding of the concept, or because of
pain or fatigue when standing for prolonged periods
difficulty using transport; for example, because of physical restrictions, pain or fatigue, a frequent need for a
lavatory or as a result of a mental impairment or learning disability
difficulty in going up or down steps, stairs or gradients; for example, because movements are painful,
fatiguing or restricted in some way
a total inability to walk, or an ability to walk only a short distance without difficulty; for example because of
physical restrictions, pain or fatigue
difficulty entering or staying in environments that the person perceives as strange or frightening
behaviour which challenges people around the person, making it difficult for the person to be accepted in
public places
persistent difficulty crossing a road safely, for example, because of physical restrictions or a failure to
understand and manage the risk
persistent general low motivation or loss of interest in everyday activities
difficulty accessing and moving around buildings; for example because of inability to open doors, grip
handrails on steps or gradients, or an inability to follow directions
difficulty operating a computer, for example, because of physical restrictions in using a keyboard, a visual
impairment or a learning disability
difficulty picking up and carrying objects of moderate weight, such as a bag of shopping or a small piece of
luggage, with one hand
inability to converse, or give instructions orally, in the person’s native spoken language
difficulty understanding or following simple verbal instructions
difficulty hearing and understanding another person speaking clearly over the voice telephone (where the
telephone is not affected by bad reception)
persistent and significant difficulty in reading or understanding written material where this is in the person’s
native written language, for example because of a mental impairment, or learning disability, or a visual
impairment (except where that is corrected by glasses or contact lenses)
intermittent loss of consciousness
frequent confused behaviour, intrusive thoughts, feelings of being controlled, or delusions
persistently wanting to avoid people or significant difficulty taking part in normal social interaction or forming
social relationships, for example because of a mental health condition or disorder
persistent difficulty in recognising, or remembering the names of, familiar people such as family or friends
persistent distractibility or difficulty concentrating
compulsive activities or behaviour, or difficulty in adapting after a reasonable period to minor changes in a
routine

An illustrative and non-exhaustive list of factors which, if they are experienced
by a person, it would not be reasonable to regard as having a substantial
adverse effect on normal day-to-day activities.
Whether a person satisfies the definition of a disabled person for the purposes of the Act will depend upon the
full circumstances of the case. That is, whether the substantial adverse effect of the impairment on normal day-
to-day activities is long term:
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inability to move heavy objects without assistance or a mechanical aid, such as moving a large suitcase or
heavy piece of furniture without a trolley
experiencing some discomfort as a result of travelling, for example by car or plane, for a journey lasting more
than two hours
experiencing some tiredness or minor discomfort as a result of walking unaided for a distance of about 1.5
kilometres or one mile
minor problems with writing or spelling
inability to reach typing speeds standardised for secretarial work
inability to read very small or indistinct print without the aid of a magnifying glass
inability to fill in a long, detailed, technical document, which is in the person’s native language, without
assistance
inability to speak in front of an audience simply as a result of nervousness
some shyness and timidity
inability to articulate certain sounds due to a lisp
inability to be understood because of having a strong accent
inability to converse orally in a language which is not the speaker’s native spoken language
inability to hold a conversation in a very noisy place, such as a factory floor, a pop concert, sporting event or
alongside a busy main road
inability to sing in tune
inability to distinguish a known person across a substantial distance (for example, across the width of a
football pitch)
occasionally forgetting the name of a familiar person, such as a colleague
inability to concentrate on a task requiring application over several hours
occasional apprehension about significant heights
a person consciously taking a higher than normal risk on their own initiative, such as persistently crossing a
road when the signals are adverse, or driving fast on highways for own pleasure
simple inability to distinguish between red and green, which is not accompanied by any other effect such as
blurring of vision
infrequent minor incontinence
inability to undertake activities requiring delicate hand movements, such as threading a small needle or
picking up a pin

1. Regulation 7 of The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).
2. The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).
3. Provisions in The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).

4. Covering: taxis etc; public service vehicles and rail transport.
5. The Disability Discrimination Act 1995 (DDA) provided that any individual who was registered as a disabled

person under the Disabled Persons (Employment) Act 1944 and whose name appeared on the register both
on 12 January 1995 and 2 December 1996 was treated as having a disability for during the period of three
years starting on 2 December 1996 (when the DDA employment provisions came into force). This applied
regardless of whether the person met the DDA definition of a disabled person during that period. Following
the end of the three-year transitional period, those persons who were treated by this provision as being
disabled are now treated as having a disability in the past. This provision is preserved for the purposes of the
Equality Act 2010.

6. The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).

7. The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).
8. The Equality Act 2010 (Disability) Regulations 2010 (S.I. 2010/2128).

Back to top
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Comments on road safety issues and the proposed access contained in the 
supporting statement submitted by Davidson, Chalmers & Stewart (solicitors acting 
on behalf of the applicant SEAMAB), dated 17th August 2023 

Po iti e A enit  of  ront Car Par  

In response to points raised by the appellant’s solicitor regarding use of the front car park rather 
than the rear access from Canal Court :  

In road safety terms the use of the front car park cannot be supported.  Canal Court is a public 
adopted road and its junction with B9080 meets the design guidelines for visibility and design so 
therefore is much safer for vehicles to use rather than the front entrance to the site.   

During the determination of the application Transportation considered the impact of a few vehicles 
entering and exiting the site and was content that as the road is for public use it is accepted that use 
by a few vehicles singular infrequent  vehicle use for collection and drop off would be deemed 
acceptable on the basis that signage is in place permanently to indicate no right hand turning. is not 
a problem.  ormal car use and road safety were considered. 

By using the front entrance by more than one vehicle creates an increased road safety concern.  The 
visibility from the access is restricted when looking eastward to such an extent that there could be 
an unsafe manoeuvre due to speed of traffic on the main B9080 carriageway.  The driver exiting the 
access may not see the approaching vehicle from the east. 

Pedestrian usage along the front of the property was not considered to be an issue as access to the 
site was aimed at from Canal Court. 

REASON  OR RE USAL  : T E USE O  T E  E ICLE ENTRANCE ON T E B 0 0  ILL CREATE A SA ET  RIS  TO ROAD 
USERS. 

The historic use of the access is not in question.  The appellant is correct in that evidence suggests 
that the access has been used by vehicles since before 2009. However, it was for a single vehicle at 
any one time.  The historic street view shots actually reveal that in arch 2021 there was no 
vehicular entrance in operation and that a slabbed pathway was evident.  Prior to that in April 2011 
and une 2009 it was used by at least one vehicle.  The current view from April 2023 shows a 
potential hard standing for numerous vehicles with an assessment for potential 12 vehicles.   

As the application is in retrospect, rather than ask for the proposed use of the front car park and 
how many vehicles were proposed to occupy the area I took the view that about a do en vehicles 
could park there and hence my response on behalf of Transportation.  These vehicles could be 
coming and going at the same time with a potential of a vehicle wanting to turn in at the same time 
a one is waiting to turn out.  This could create a road safety danger. 

Although the access has so far not had any accident, the reason for not supporting the use going 
forward is due to the potential traffic increase due to the Winchburgh area housing development.  It 
is anticipated that the main route connection to Linlithgow will have reasonable traffic increases and 
so there is an opportunity to make the existing access safer for users by not permitting increased 
usage. 

Although the appellant has stated that signage has been erected at the exit from the car park 
indicating left turn only there is no statutory requirement for this manoeuvre.  Promoting a right 
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turn ban would not be supported as the motoring offence can only be caught if there is a police car 
watching the access.  This operation is unlikely to be supported. 

 

Chris icol 
oads  transport Engineer 

West Lothian Council 
 

eceived by email on 19 Sept 2023 
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APPLICANT COMMENTS ON  

FURTHER INFORMATION FROM OTHER PARTIES DATED 19 SEPTEMBER 2023  
  
 
Council:  West Lothian Council 
Matter:   Local Review Body (“LRB”) Appeal, Follow Up from Meeting 30 August 2023 
Applicant:   Seamab Care and Education  
Application:   0130/H/23  
Works:    Timber fence and gates and gravel surfaced car park (in retrospect)  
Site:    Threemiletown Farmhouse, Linlithgow, West Lothian EH49 6NF 
 
 
 
1. INTRODUCTION AND SUMMARY OF RESPONSES 
 

BACKGROUND 
 
 We are instructed by Seamab to comment on the Further Information provided by the Appointed 

Person from the Council’s Planning Department (the “AP”), the Council’s Transportation Department 
(“Transportation”) and third party objectors on 19 September 2023.   
 

 Key issues covered in this Commentary are: 
 

o the impact on amenity of the Works; 
  

o traffic and transportation impacts of the Works; and 
 

o compliance with planning policy in NPF 4 and the LDP. 
 

 This Commentary does not address: 
 
o Equality Act 2010 compliance points raised by the AP, which have since been addressed by the 

Applicant in its Further Information Statement dated 19 September 2023 (the “FIS”); 
 

o the acceptability of the use of the Site as a care home, as this has been established since the grant 
of the Certificate of Lawfulness reference 0917/CLU/22 and is not relevant here; or 

 
o the previous use of the car park to the front of the Site abutting the A9080 (the “Front Car Park”), 

which Transportation has confirmed is not in question and which continues to be lawful (as there 
has been no long interruption in its use nor any intervening change of use, per DPEA decision ref 
CLUD-260-2014 available here: https://www.dpea.scotland.gov.uk/CaseDetails.aspx?id=121975).  

 
 This Commentary refers to of other documents, including: 

 
o excerpt of correspondence between Seamab and the Council regarding road safety  
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o photographs of vehicular access to/from the B9080 (for the Site and nearby properties) at 
Appendix 2;  
 

o excerpts from documents produced in connection with the Winchburgh masterplan 
development (Council planning application reference 1012/P/05) (the “Winchburgh 
Application”) available from the Council’s public, online planning register are at Appendix 3;  
 

o the DPEA decision referenced above and Transport Scotland collision data which are accessible 
via the links embedded in this Commentary;  

 
o materials which are readily available in the public domain (such as legislation, statutory 

documents, local, Scottish and UK government guidance, policy documents) are not provided, 
for brevity;  

 
o this intended to be read with documents previously submitted to the Council on behalf of 

Seamab, including the Application, the Supplementary Statement of Support dated 17 August 
2023 (the “SSS”) and the Further Information Statement dated 19 September 2023 (the “FIS”).  

 
 Unless otherwise stated, defined terms below have the same meanings as given to them in the SSS.   

 
 
 
2. IMPACT ON AMENITY  
 

 

CONDUCT AND BEHAVIOUR 

2.1 Concerns have been raised by objectors about the need for the Works. These indicate that objectors 
are essentially worried about the behaviour of the residents. This Commentary seeks to clarify 
apparent misconceptions about why the use of the Front Car Park, the Canal Court Car Park and the 
fencing are required for the everyday operation of the Site. 

2.2 Seamab provides a safe, secure environment to support traumatised children to become independent 
adults. The Site is not a prison. The staff are not guards. The residents are able-bodied children who 
have had difficult experiences in life. Staff are present on Site 24 hours a day but they do not shadow 
the residents or monitor their every movement. The Site is consented for a maximum of 4 residents. 
They are all under 13 years of age. They are not violent. They are children, entitled to play outdoors, 
be transported to school, use the garden or to take a walk in the neighbourhood.  

2.3 The Canal Court residential community is mixed and includes families with children. It is doubtful the 
objectors would complain about those children playing locally or taking short walks in the area. As 
with all young children living by a road, it is sensible to fence-off the garden. As with all young children, 
it is a normal part of growing up to explore the area they live in.   

2.4 There have been no substantive complaints about the conduct of the residents or the operations at 
the Site. The parties to which any complaints would be addressed are: Hopetoun Estate (the owner of 
the Site and Seamab’s landlord), Seamab itself, the Police and the Care Inspectorate.  

2.5 Complaints have been made by neighbours to Hopetoun Estate in its capacity as landlord of the Site. 
These complaints related to land management issues and did not concern Seamab as tenant of the 
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Site, e.g. septic tank maintenance costs. We understand that all issues have been resolved directly 
between the complainants and Hopetoun Estate.  

2.6 Complaints have been made by neighbours to the Care Inspectorate. Details of these have been 
requested and are awaited from the Care inspectorate but we understand they related to use of the 
Site as a care home. As noted above, this is not within the scope of the present LRB review.  

2.7 One complaint by neighbours to Seamab concerned a small amount of litter being found at the 
boundary wall of the Site. There is no evidence that it was left by a resident, staff member or visitor 
to the Site but Seamab have taken action to prevent its residents, staff or visitors from accidentally 
littering in future. No complaints have been received since. 

2.8 No complaints have been made to the Police about Seamab’s operations or the conduct of any of the 
residents, staff or visitors. As part of Seamab’s educational programme, local Police sometimes visit 
the Site to get to know the staff and residents and generally foster good relationships. The residents 
have often had negative experiences with authority figures in the past and building trust with the 
Police is a therapeutic activity. No concerns have been raised by Police who have been to the Site to 
date.  

2.9 The only complaint to any of the above parties relating to behaviour or conduct has been a concern 
raised by Seamab to the Police about neighbours seeking to impede access to the Canal Court parking 
area on or around 17 May 2023.   

 

3. CAR PARKING AND TRAVEL TO/FROM THE SITE 

 

CAR PARK CAPACITY  

3.1 Objectors have claimed there are large numbers (up to 11) of large vehicles (e.g. minivans) using the 
front car park. Seamab is aware of only one occasion where this occurred. This was for a single event 
on one day in August 2023, a summer barbeque to celebrate the opening of the Site to residents. 
Transportation notes in its FIS that there is potential for 12 vehicles to use the Front Car Park but this 
is not its actual or intended use. The normal, day-to-day use of the Front Car Park is for parking for 3 
family-sized cars.   

3.2 The number of cars using the Front Car Park can be controlled by way of planning condition, if the 
Council considers this necessary. Seamab would welcome a reasonable limitation on the use of the 
Front Car Park, for example, to a maximum of 4 vehicles parked at any one time.  

 
 
VEHICULAR MOVEMENTS  

 
3.3 At present, the Front Car Park is used for staff parking. This leaves space in the Canal Court car park 

for house vehicles (which belong to Seamab and are used by residents) and avoids the use of the 
adopted road for parking. Once they arrive at the Site, staff do not use their own cars until they have 
finished their shift so there is very limited movement to/from the Front Car Park. In terms of staff 
movements, there are 2 separate teams, each comprising 3 staff members per shift. Morning shift 
staff arrive around 7.30am and depart between 12.30pm and 2.00pm. Afternoon shift staff arrive at 
2.00pm and depart at 10.00pm. One staff member attends for each night shift, arriving at 9.00pm and 
departing the following morning at 9.00am. 
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3.4 Transportation for the residents is provided using Seamab’s house cars. These currently park to the 

rear of the Site, accessing the car park from Canal Court. Should a resident experience anxiety with 
transitions (e.g. getting in and out of vehicles, changing location), the ability to use the Front Car Park 
for a house car will be essential as it is more private than the Canal Court car park and would allow 
staff and residents to avoid interacting with neighbours. 

 3.5 The weekday school run leaves the Site using house cars between 8.15am-8.30am. The journey takes 
between 33 and 43 minutes using the M9 and A-roads. The house cars return to the Site around 
10.00am after dropping of the residents at school and are not used again until the school pick up. The 
house cars leave to pick up the residents from school at 1.45pm-2.00pm, returning to the Site at 
3.15pm.   

3.6 Based on the current use of the car parks, the following summarises the use of the Front Car Park and 
access to/from the B9080 on a typical weekday.  

 

SHIFT MORNING AFTERNOON EVENING 
 

Arrive Depart 
 

Arrive Depart Arrive Depart 

Approx. 
Timings 

7.30am 9.00am 2.00pm 12.30pm – 
2.00pm  

9.00pm 10.00pm 

Number 
of Trips 

3 1 3 3 1 3 

 

Blue shading is used to denote a single trip during standard peak hours of travel. Peak hours are assumed 
to be 7.00am -10.00am and 4.00pm – 7.00pm, in line with the transport assessments carried out for the 
Winchburgh Application (see the Local Roads Assessment (2008) at para 3.5.1, excerpt provided at 
Appendix 3). Only 4 single trips are generated by the use of the Front Car Park on a typical weekday.  

 

LOCAL TRAFFIC 

3.7 Transportation states that one reason for its safety concerns is the increased traffic to be generated as 
the large-scale residential development at Winchburgh progresses. However, there is nothing to 
support this in the Winchburgh Application documents. The Officer’s Report of Handling for the 
Winchburgh Application (at page 14, see excerpts at Appendix 3) states:   

“The transport impacts have been fully assessed and Transportation is satisfied that, 
subject to appropriate improvements […], the proposals are acceptable. The 
improvements will include those […] at existing junctions at Newton, 
Threemiletown, Broxburn and Uphall […] With these improvements the existing 
road network can accommodate up to 1000 residential units”.  

3.8 Since consent was granted for the Winchburgh Application, rather than increasing as anticipated, traffic 
has reduced. The Winchburgh “Local Roads Assessment - Review of Broxburn & Threemiletown Junction 
Performance 115190/AT/160303 (Part 1)” dated 2016 (see Appendix 3) states at para 5.4:  
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“Based on the [2016 surveys], it is apparent that mitigation at these junctions is 
currently not required as they continue to operate under capacity even after the 
addition of 300 residential units…”. 

3.9 In addition, fewer houses than expected have been built to date. This means the number of vehicle trips 
generated by Winchburgh is much lower than projected. As a result of the reduced traffic and housing 
numbers, the Winchburgh developer applied in 2022 to delay the delivery of traffic mitigation measures 
as they are not yet needed. The Planning Statement dated March 2022 in support of application 
reference 0232/FUL/22 includes a House Occupations Programme which states at paras 3.9 – 3.10: 

“As of December 2022, there have been 662 housing occupations from an 
anticipated 3,800 […] The reason for the low rate of delivery to date is simply 
that infrastructure procurement and delivery […] was put on hold […] At an 
annual occupation rate of 250 dwellings per year, this would require a further 
12.4 years of construction which would take the ongoing development to 2033 
to achieve.” 

3.10 Based on the latest projections, the 1,000 houses which the Council considers can be accommodated 
by the existing road network will not be built until at least 2025. After that point, upgrades to the M9 
and public transportation will be triggered to accommodate the further 2,800 houses comprised in 
the development. In this context, it is not credible to claim that 4 car trips spread across peak morning 
period on an under-utilised road will make a material difference to traffic levels.    

 

ROAD SAFETY  

3.11 As noted in the SSS, Transport Scotland’s Raw Collision Data does not indicate any safety concerns on 
the B9080 around Threemiletown. This data is publicly available free of charge via this link: 
https://www.scotland.police.uk/about-us/how-we-do-it/road-traffic-collision-data/. We are not 
aware of any other collisions or near-misses from publicly available records. From a brief review, there 
are also no obvious safety concerns raised in relation to the B9080 in the Winchburgh Application 
(which included detailed transportation analyses and was approved by the Council).  

3.12 The objectors indicate there have been multiple accidents on the B9080 but we are not aware of any 
in the vicinity of the Site based on publicly available records and the statements of staff at the Site. 
Transportation has not raised any accidents or incidents in its representations on the Application or 
to the LRB to date.  

3.13 We are not aware of any accidents or incidents caused by the use of the front car park or of damage 
to entrances to the Site. Appendix 2 includes photographs taken on 2 October and 28 September 2023 
showing the original entrance pillars intact at the entrance to the Front Car Park. Seamab is not aware 
of any accidents, incidents or damage at all, let alone any involving vehicular traffic moving to/from 
the Front Car Park.  

3.14 The only incident Seamab is aware of was a near collision caused by a neighbour who did not see a 
staff member exiting the rear car park at Canal Court on 3 September 2023. The Site Manager was 
involved in this incident. She also has oversight of the use of the front car park as part of her duties.  

3.15 The Site Manager is prepared formally to swear an affidavit (capable of being submitted as evidence 
in Court) to confirm both that there have been no accidents or incidents in or around the front car 
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park at all and that the only incident she is aware of is the one on 3 September 2023 affecting the rear 
car park. 

3.16 Transportation states in its Further Information dated 19 September 2023:  

“use by a few vehicles singular infrequent vehicle use for collection and drop off 
would be deemed acceptable on the basis that signage is in place permanently 
to indicate no right hand turning. is not a problem [sic].”  

3.17 It is not entirely clear what this means but from what we understand of this statement, Transportation 
is content with the use of the Front Car Park by a “few” vehicles if signage advising against right turns 
is in place. 3 staff cars using the front car park clearly qualifies as a “few”. As described above, the use 
would be infrequent. Signage is already in place on directing drivers exiting the Front Car Park to 
“Stop” and turn left on to the B9080 (see Appendix 2). All Seamab staff are briefed about the safe and 
proper use of the front car park. Staff which are less confident are advised to use the Canal Court car 
park out of an abundance of caution.  

3.18 Seamab has taken steps, on its own initiative, to try to minimise any potential vehicular safety risks at 
the Site. For example, even though Seamab was led to believe by Transportation during a Site visit on 
3 March 2023 that visibility from the right was good for vehicles exiting the Front Car Park, it sought 
to further enhance visibility by suggesting the use of mirrors (but this was not considered appropriate 
by Transportation, see email dated 20 March 2023 at Appendix 1).  

3.19 Transportation states that there are no statutory requirements for left turns in this type of situation, 
which raises a point about enforceability. However, we note that: 

3.19.1 there are no statutory or Highway Code requirements relating to turns on to B roads; 

3.19.2  the lanes on the B9080 are separated with a broken white line, enabling cars to overtake and 
cross freely. There is no solid white line or double white line in the road which would prevent 
this; and 

3.19.3 we are not aware of any legal precedent for objecting to access proposals on this basis.  

3.20  In addition, there are at least 5 other direct vehicular access points to/from the B9080 from properties 
abutting the road (shown indicated by yellow dots in the photographs provided at Appendix 2).  These 
are all within close proximity of the Site (within 120m) and are of comparable size and age. These 
other access points include access to a surfaced area to the West of St James Place that accommodates 
4 cars. This parking area is not set back from the road at all, with the pavement being the only space 
between the parked cars and the B9080. The photograph of this area at Appendix 2 shows 2 vehicles 
parked at the time of the photograph which would need to reverse directly on to B9080 to exit. We 
would query what steps any of the users of these other accesses have taken in respect of road safety 
and whether they have been subject to the same level of scrutiny as Seamab (given they are ostensibly 
riskier than the Front Car Park access to/from the B9080).    
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4. PLANNING POLICY COMPLIANCE 
 
 

NPF4 POLICY 16 

4.1 The fundamental question for the LRB is whether or not the Works are acceptable in planning terms, 
taking into account all material considerations. The answer to this question is “yes” regardless of 
whether or not Policy 16 of NPF 4 is deemed to apply.  

4.2 As previously noted, the application of Policy 16 is unclear as NPF 4 is so recent. To better understand 
its aims, both the AP and Applicant previously referred to different case law on the meaning of 
“household” in the Use Classes Order. The fact is that neither of these cases is on point. Neither case 
clarifies the definition of “householder development” for the purposes of NPF 4. This term is not 
defined in NPF4, in any other planning policy documents or in statute. It will remain a matter of debate 
unless and until it is tested in Court in future. For the sake of argument, we have considered the 
Application both assuming Policy 16 applies and assuming that it does not apply. 

4.3 If Policy 16 applies, paragraph (g) states: 
 

 “Householder development proposals will be supported where they: (i). do not 
have a detrimental impact on the character or environmental quality of the 
home and the surrounding area in terms of size, design and materials; and (ii). 
do not have a detrimental effect on the neighbouring properties in terms of 
physical impact, overshadowing or overlooking. 

 
4.4 In terms of sub-paragraph (i), the environmental quality of the home includes its ability to be used as 

a home. Fencing is a normal feature of the houses in Canal Court (as shown in the SSS). The materials 
used for the Works are the same as those used by neighbours (as shown in the SSS). The Works are 
not permanent, fixed structures, they can be removed in future if they are no longer required. As the 
fence and gravel wear, their colour will more closely match that of surrounding houses. Unless other 
fences and gravel in the neighbourhood are considered to have a detrimental impact, it is inconsistent 
to claim the Works are unacceptable in terms of impact on local character or environmental quality. 
Sub para (ii) is not relevant given the nature of the Works. 

 
4.5 To the extent any features are unacceptable, Seamab has been open to adjusting the Works and has 

asked for input on design from the Council. It did not receive any substantive feedback on what would 
be appropriate. In any event, the size, design and materials of the Works can be controlled by way of 
planning condition.  

4.6 Policy 16 (h) clearly supports the Works, stating:  

“Householder development proposals […] relating to people with health 
conditions that lead to particular accommodation needs will be supported”.  

The protected characteristics and requirements of the residents at the Site have been outlined 
above, in the SSS and in the FIS.  

4.7  If, on the other hand, Policy 16 does not apply, LDP DES 1 is the relevant policy for assessing the 
acceptability of the Works. Their compliance with DES 1 is set out in the FIS.    
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NPF POLICIES 7(A) AND POLICY 14 
  
4.8 The AP states that the Works are contrary to Policy 7(a) as the overall impact of the fence and the car 

park are in “stark contrast with the existing building” and this “detracts from the character of the listed 
building”. The AP also states that “development is considered contrary to Policy 14(c) in that the 
proposal in particular the fence is poorly designed and detrimental to the amenity of the surrounding 
area.” Detailed rebuttals to these statements have been provided in the FIS and are not repeated 
here.   

 
4.9 In addition, we would emphasise that surrounding houses also fall within the setting of the listed 

building (see HES Guidance: Managing Change in the Historic Environment – Setting (updated 3 
February 2020). As such, the design and impacts of neighbouring properties are also relevant.  

 
4.10 As shown in the SSS, the materials used for fences and gravel by neighbours in Canal Court are the 

same as those used at the Site. We also note that planning permission has been granted for a large, 
modern two storey house and two car garage on land adjacent to the Site to the west (under planning 
application reference 0767/FUL/20). This land to the west of the Site was originally part of the wider 
farmhouse and steading settlement and has historic value in its own right, in addition to being included 
in the setting of the Site. It would be irrational for the Council to refuse the Application on the basis 
that the Works have more of an impact than the consented two storey house. 

 
 
5. CONCLUSIONS 
 
 
 
5.1 The majority of concerns expressed by objectors relate to the use of the Site as a care home. These 

are not within the scope of this LRB determination.  
 
5.2 Road safety concerns, including those based on traffic generation by the Winchburgh Application, are 

not substantiated by evidence from objectors or the Council. They are not supported by any 
information on the public record or within the knowledge of Seamab.   

 
5.3 Regardless of which planning policy is deemed to be relevant to the Works, there is no amenity impact 

sufficiently significant to justify the refusal of the Application due to policy non-compliance. 
 
5.4 Although Seamab recognises that planning decisions involve a degree of judgment and the exercise of 

discretion, these are not being applied consistently, fairly or reasonably in the circumstances. More 
onerous requirements are being applied to Seamab than to comparable neighbouring developments. 
There is no rationale provided for this approach and there has been insufficient consideration of 
Seamab’s provision of a valuable service for vulnerable children in determining the Application.  

 
Davidson Chalmers Stewart LLP 
3 October 2023 
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APPENDIX 1 
EXCERPT FROM EMAIL CORRESPONDENCE SEAMAB/COUNCIL RE ROAD SAFETY 
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APPENDIX 2 
PHOTOGRAPHS OF B9080 ACCESS 

 

Front Car Park Signage (Photograph taken 2 October 2023) 

 

 

Pillars at Front Car Park (Photograph taken 28 September 2023) 
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B9080 Vehicular Access Points 

Point of Site access to/from Front Car Park is shown with red and yellow dot. Points of vehicular access 
to/from B9080 from other properties within 120m of the Site are shown with yellow dots.  

 

 

St James Place Properties with direct access to B9080, approximately 120m west of the Site access: 
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Ecclesmachan Road Property with direct access to B9080, approximately 100m from the Site access: 
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APPENDIX 3 

EXCERPTS FROM WINCHBURGH PLANNING APPLICATION DOCUMENTS REF 1012/P/05 

 

Local Roads Assessment (2008) 
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Local Roads Assessment  
Review of Broxburn & Threemiletown Junction Performance 115190/AT/160303 (Part 1) (2016) 
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Winchburgh Application  
Report to Committee by Development Management Manager dated 2 June 2010 
 

 

(Page 14) 

 

 

(Page 25) 
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Section 42 application reference 0232/FUL/22  

Variation of Condition 3 of the Winchburgh Application Planning Permission in Principle  
Planning Statement dated March 2022 
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Hi al, 
 

any thanks for sending this info through.  
I have the same concerns about the car parking for Seamab.  
I totally agree with roads and transport that the front car park should not be used. How will this be enforced  
At the moment this is an accident waiting to happen and as residents this puts us at more risk.  
The back car park accessed through Canal court should be sufficient for this company to be able to run 
successfully without using any lay bus or other areas in Canal court.  
 

ind egards  
enny cDonagh 

Sent from my iPhone 
 

eceived by email on 19th Sept at 19:50 
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Hello again and thank you for your email and attached document. 
 
It is clear, in our opinion, that this car park is unsafe and was therefore correctly 
refused planning permission. Visibility does not meet official safety requirements, 
period. No amount of platitudes from Seamab can change this. Common sense must 
prevail in the interest of safety, despite Seamab's apparent efforts to overlook this as 
it does not fit in with their plans. 
 
Regards, 
 
Robin & Dianne Risbridger 
 

eceived by email on 19 Sept 2023 at 23:0  
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Hello again and many thanks for your email and attached documents. 
 
Our comments are as follows, based on our experience of both West Lothian Council 
and Seamab to date: 
 
In summary, Seamab, in our opinion, clearly have a very high opinion of themselves 
and do not like to be challenged. This is evident in their need to engage a solicitor to 
fight their corner. 
 
The contents of their inspection report fly in the face of how they treat neighbours - 
it's such a pity they don't show us the same consideration. We note there is no 
reference to care facilities run by Seamab sited within the midst of a long 
established, small residential development such as Canal Court, and we are of the 
opinion this is where the problem lies. Who in their right mind sets up such a 
specialised care facility with all the complexities accompanying it right at the heart of 
a small community inhabited by so many elderly and unwell people? Little wonder 
this is proving to be a disaster for both sides! Seamab's lack of due diligence is now 
being used against both West Lothian Council and, more importantly, the innocent 
vulnerable residents who have lived peacefully here for many years. How 
unprofessional! 
 
The letter from their solicitor contradicts many of the claims made in their application. 
 
The definition of the Farmhouse changes on a whim to suit whatever description 
Seamab needs at any particular time. 
 
They completely disregard the needs of those of us neighbours who are disabled 
and who should have been involved in such a major change to our surroundings and 
subsequent way of life from the outset.  
 
In our opinion, it was clear from the start that this whole process has been badly 
handled by those in a supposedly professional capacity. Seamab did not tell the truth 
in their application for a Certificate of Lawfulness, arrogant enough to assume this 
retrospective car park application would also pass unchecked. West Lothian Council 
have failed miserably by not undertaking thorough enough checks, resulting in a 
failure to protect those of us most at risk from having such a specialised business 
facility located in our street. Must we remind you West Lothian Council have a duty 
of care to all residents, not only those of Seamab. However, our needs have clearly 
fallen on deaf ears and, as a consequence, are being completely ignored. 
 
Shame on you all! 
 
Robin & Dianne Risbridger 
 
Received by email on 19th Sept at 22:51 
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Development Management 
West Lothian Civic Centre 
Howden South Road 
Howden 
Livingston 
EH54 6FF 

 

Our Ref: 0130/H/23 
Direct Dial No: 
Email: 
mahlon.fautua@westlothian.gov.uk  
3 July 2023 

Tel: 01506 280000 

 
 

Draft ustification and 
conditions/reasons 

 

This permission is granted subject to the following conditions: 
 
 

 
1. Within one month from the date of decision, details of the finishing of the fencing shall be 

submitted for the written approval of the planning authority.  
 
The submission shall include details of the finished colour or hedging of the new fence.  
 
Once approved, the new fencing shall be installed within three months of the decision, to 
the satisfaction of the planning authority.  
 
Reason: To ensure the setting and character of the listed building is protected.  

 
 

Standard Notes: 
 
 
Please read the following notes carefully as they contain additional information which is of 

relevance to your development. 
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Contaminated land procedures 

 
In the event that contamination is found at any time when carrying out the approved 

development that was not previously identified, work on site shall cease and the issue 
shall be reported in writing to the planning authority immediately. The developer is 
required to follow the councils Supplementary Planning Guidance Development of land 
potentially affected by contamination. This document provides developers and their 
consultants with information on dealing with the planning process in West Lothian 
when development is proposed on land which is suspected of being affected by 
contamination. This document and further guidance is provided via the Councils web 
pages at 

https://www.westlothian.gov.uk/article/34731/Contaminated-Land 
 

Liaison with the Coal Authority 
 

As the proposed development is within an area which could be subject to hazards from 
current or past coal mining activity, the applicant is advised to liaise with the Coal 
Authority before work begins on site, to ensure that the ground is suitable for 
development. 

 
Any activities which affect any coal seams, mine workings or coal mine entries (shafts) 

require the written permission of the Coal Authority. Failure to obtain such permission 
constitutes trespass, with the potential for court action. The Coal Authority is 
concerned, in the interest of public safety, to ensure that any risks associated with 
existing or proposed coal mine workings are identified and mitigated. 

 
To contact the Coal Authority to obtain specific information on past, current and proposed 

coal mining 
activity you should contact the Coal Authority's Property Search Service on 0845 762 6848 

or at 
www.groundstability.com. 

 
Advisory note to developer - SGN 

 
There are a number of risks created by built over gas mains and services  these are: 

 
o Pipework loading - pipes are at risk from loads applied by the new structure and are 

more susceptible to interference damage. 
o Gas entry into buildings - pipework proximity increases risk of gas entry in buildings. 

Leaks arising from previous external pipework able to track directly into main building 
from unsealed entry. 

o Occupier safety - lack or no fire resistance of pipework, fittings, or meter installation. 
Means of escape could be impeded by an enclosed meter. 

 
Please note therefore, if you plan to dig, or carry out building work to a property, site, 

or public highway within our gas network, you must: 
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1. Check your proposals against the information held at 
https://www.linesearchbeforeudig.co.uk/ to assess any risk associated with your 
development and 

2. Contact our Plant Protection team to let them know. Plant location enquiries must be 
made via email, but you can phone us with general plant protection queries. See our 
contact details: Phone 0800 912 1722 / Email plantlocation@sgn.co.uk 

 
In the event of an overbuild on our gas network, the pipework must be altered, you may be 

temporarily disconnected, and your insurance may be invalidated. 
 

Further information on safe digging practices can be found here: 
 

o Our free Damage Prevention e-Learning only takes 10-15 minutes to complete and 
highlights the importance of working safely near gas pipelines, giving clear guidance 
on what to do and who to contact before starting any work 
https://www.sgn.co.uk/damage-prevention 

 
o Further information can also be found here https://www.sgn.co.uk/help-and- 

advice/digging-safely. 
 

SGN personnel will contact you accordingly. 
 
 

Advisory note to developer - General 
 

Please note that it is the developer's responsibility to ensure that all relevant consents and 
certificates are in place prior to starting work on site and that it is the developer's 
responsibility to speak with service authorities to ensure safe connection is possible to 
allow the development to proceed. 

 
 

How to challenge the council's Decision 
 

If your application was for a local development and was determined by an officer appointed 
by the council and you disagree with the decision or with conditions which have been 
attached, you can apply for a review of the decision/conditions by the council's Local 
Review Body. In all other cases, if you disagree with the decision you can seek an 
appeal of the decision/conditions to the Scottish Government Planning and 
Environmental Appeals Division. You can find information on these processes at 
https://www.westlothian.gov.uk/article/33128/Decisions-Reviews-and-Appeals 

 
 
 
 

OR 
 
 

The council in exercise of its powers under the Town and Country Planning (Scotland) 
Act 1997 (as amended) refuses planning permission for planning application , for the 
reason(s) set out as follows: 
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