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Local Review Body 
 

 
West Lothian Civic Centre 

Howden South Road 
LIVINGSTON 

EH54 6FF 
 

30 October 2019 
 
A meeting of the Local Review Body of West Lothian Council will be held within the 
Council Chambers, West Lothian Civic Centre, Livingston on Wednesday 6 
November 2019 at 10:00am. 
 
 
 

For Chief Executive 
 

BUSINESS 
Public Session 
 
1. Apologies for Absence 
 
2. Declarations of Interest - Members should declare any financial and non-

financial interests they have in the items of business for consideration at 
the meeting, identifying the relevant agenda item and the nature of their 
interest 

 
3. Order of Business, including notice of urgent business and declarations 

of interest in any urgent business 
 
4. Confirm Draft Minutes of Meeting of Local Review Body held on 

Wednesday 09 October 2019 (herewith). 
 
Public Items for Decision 
 
5. Notice of Review Application No.0775/FUL/19 - Change of use of public 

open space to private garden ground and erection of fence at 67 Rowan 
Drive, Blackburn (herewith) 

 
------------------------------------------------ 

 
NOTE For further information please contact Val Johnston, tel No.01506 

281604 or email val.johnston@westlothian.gov.uk 
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  CODE OF CONDUCT AND DECLARATIONS OF INTEREST 

 
 

This form is to help members. It is not a substitute for declaring interests at the meeting.  
 

Members should look at every item and consider if they have an interest. If members have an interest they must consider 
if they have to declare it. If members declare an interest they must consider if they have to withdraw. 

 

NAME MEETING DATE 

 
 

  

 
 
AGENDA 
ITEM NO.  

FINANCIAL  (F) OR NON-
FINANCIAL INTEREST (NF) 

DETAIL ON THE REASON FOR YOUR DECLARATION 
(e.g. I am Chairperson of the Association) 

REMAIN OR WITHDRAW 

 
 

   

 
 

   

 
 

   

 
The objective test is whether a member of the public, with knowledge of the relevant facts, would reasonably regard the 

interest as so significant that it is likely to prejudice your discussion or decision making in your role as a councillor.  
 

Other key terminology appears on the reverse. 
 

If you require assistance, please ask as early as possible. Contact Julie Whitelaw, Monitoring Officer, 01506 281626, 
julie.whitelaw@westlothian.gov.uk, James Millar, Governance Manager, 01506 281695, james.millar@westlothian.gov.uk, Carol Johnston, Chief 
Solicitor, 01506 281626, carol.johnston@westlothian.gov.uk, Committee Services Team, 01506 281604, 01506 281621 
committee.services@westlothian.gov.uk 
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SUMMARY OF KEY TERMINOLOGY FROM REVISED CODE 
 

The objective test 

 
“…whether a member of the public, with knowledge of the relevant facts, would reasonably regard the 
interest as so significant that it is likely to prejudice your discussion or decision making in your role as 
a councillor” 
 

The General Exclusions 
 

• As a council tax payer or rate payer or in relation to the council’s public services which are 
offered to the public generally, as a recipient or non-recipient of those services 

• In relation to setting the council tax. 

• In relation to matters affecting councillors’ remuneration, allowances, expenses, support 
services and pension.  

• As a council house tenant, unless the matter is solely or mainly about your own tenancy, or 
you are in arrears of rent.  

 
Particular Dispensations 

 

• As a member of an outside body, either appointed by the council or later approved by the 
council 
 

• Specific dispensation granted by Standards Commission 
 

• Applies to positions on certain other public bodies (IJB, SEStran, City Region Deal) 
 

• Allows participation, usually requires declaration but not always 
 

• Does not apply to quasi-judicial or regulatory business   
 

The Specific Exclusions 
 

• As a member of an outside body, either appointed by the council or later approved by the 
council 

• The position must be registered by you 

• Not all outside bodies are covered and you should take advice if you are in any doubt. 

• Allows participation, always requires declaration 

• Does not apply to quasi-judicial or regulatory business   

Categories of “other persons” for financial and non-financial interests of other people 
 

• Spouse, a civil partner or a cohabitee 

• Close relative, close friend or close associate 

• Employer or a partner in a firm 

• A body (or subsidiary or parent of a body) in which you are a remunerated member or director 

• Someone from whom you have received a registrable gift or registrable hospitality 

• Someone from whom you have received registrable election expenses  
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MINUTE of MEETING of the LOCAL REVIEW BODY held within COUNCIL 
CHAMBERS, WEST LOTHIAN CIVIC CENTRE, LIVINGSTON, on 9 OCTOBER 
2019. 
 
Present – Councillors George Paul (Chair), Lawrence Fitzpatrick, Stuart Borrowman, 
William Boyle, Pauline Clark and Charles Kennedy 

 
Apologies – Councillors David Dodds, Tom Kerr and David Tait 

 

1. DECLARATIONS OF INTEREST 

 No declarations of interest were made. 
 

2. MINUTE   

 The committee approved the Minute of its meeting held on 11 September 
2019. The Minute was thereafter signed by the Chair.    

 

3. NOTICE OF REVIEW APPLICATION NO. 0514/FUL/19 - CHANGE OF 
USE FROM PUBLIC OPEN SPACE TO PRIVATE GARDEN GROUND 
AND ERECTION OF A FENCE IN RETROSPECT AT 45 LONGPARK 
PLACE, ELIBURN, LIVINGSTON  

 The committee considered a report (copies of which had been circulated) 
by the Clerk and Legal Adviser to the Local Review Body regarding an 
application to review a decision by the council’s Appointed Person to 
refuse planning permission for a change of use from public open space to 
private garden ground and erection of a fence (in retrospect0 at 45 
Longpark Place, Eliburn, Livingston. 

 Attached to the report were the Notice of Review and other relevant 
documents. The report identified the policies in the development plan and 
the relevant guidance that had been referred to in the review documents. 

 The committee decided that the review documents in conjunction with the 
site visit conducted before the meeting provided sufficient information to 
enable the review to be determined without any further procedure. 

 The committee determined the review application in terms of the statutory 
test, to have regards to the development plan unless material 
considerations indicated otherwise 

 The Local Review Body also took account of the views expressed in the 
Notice of Review documents. 

 Decision 

 To uphold the decision of the Appointed Person and refuse the review 
application. 
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LOCAL REVIEW BODY 
 
APPLICATION NO.0775/FUL/19 – CHANGE OF USE OF PUBLI C OPEN SPACE TO 
PRIVATE GARDEN GROUND AND ERECTION OF FENCE AT 67 R OWAN DRIVE, 
BLACKBURN 
 
REPORT BY CLERK AND LEGAL ADVISER TO THE LOCAL REVI EW BODY 
 
 
A PURPOSE OF REPORT 

 
This report describes the documents and other matters relevant to consideration by 
the Local Review Body of an application for review of a decision by the council’s 
Appointed Person to refuse planning for a change of use of public open space to 
private garden ground and erection of fence at 67 Rowan Drive, Blackburn. 

 
B REVIEW DOCUMENTS 

 
The following documents form the Review Documents for consideration by the 
Local Review Body and are circulated to members with this report:- 

 

 
1. The Notice of Review submitted by the applicant, dated 11 October 2019. 

This also includes the following documents:- 

 • A location plan of the proposals 

 • A selection of photographs of the surrounding areas.  

 

 
2. The Handling Report, prepared by the Planning Case Officer, dated 23 

September 2019.  

 
3. The Decision Notice, issued by the Appointed Person, dated 24 September 

2019 

 
One representation was made to the application by Roads and Transportation 
Services which is attached to the report.  

 

 
The applicant has stated in the review application that they consider that the Local 
Review Body could decide the review case by an assessment of the review 
documents or a hearing session. 

 
C DEVELOPMENT PLAN POLICIES AND PLA NNING GUIDANCE 
  

The application for planning permission was assessed in terms of Local 
Development Plan Policy DES 1 (Design Principles) and ENV21 (Protection of 
Formal and Informal Open Space). The Appointed Person considered that the 
proposed change of use would result in an area of informal open space being lost 
and would have an adverse impact on visual amenity through the loss of an area of 
open space that was part of the visual character of the surrounding area. 
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D PLANNING CONDITIONS, LEGAL AGREEMENTS AND GOOD NE IGHBOUR 

AGREEMENTS 
  

Without prejudice to the outcome of this review, to assist the Local Review Body in 
its deliberations and to assist the applicant and interested persons in securing a 
prompt resolution of the review, the Planning Adviser has drafted planning 
conditions which the Local Review Body may wish to consider imposing should it be 
minded to grant planning permission.  A copy is circulated with this report. 

 

Winston Roberts, Solicitor, West Lothian Civic Centre 

Tel No. 01506 283524, winston.roberts@westlothian.gov.uk 

Date: 6 November 2019 
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APPLICATION NO.0775/FUL/19 – CHANGE OF USE OF PUBLI C OPEN SPACE TO 
PRIVATE GARDEN GROUND AND ERECTION OF FENCE AT 67 R OWAN DRIVE, 
BLACKBURN 
 
 
DRAFT CONDITIONS 
 
 
 
1 Unless otherwise agreed with the planning authority in writing, the fence shall be 

stained dark brown within 2 weeks of it being erected.   
 
 Reason: In the interests of visual amenity.  
 
 
 
 
 
Advisory note:  The land which is the subject of this permission may form part of the road 
verge and may contain services.  Separate statutory consents may be required.   
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DECISION NOTICE
REFUSAL OF PLANNING PERMISSION

Town and Country Planning (Scotland) Act 1997, as amended

West Lothian Council, in exercise of its powers under the Town & Country Planning (Scotland) Act 1997 (as 
amended), refuses full planning permission for the development described below, and in the planning 
application and docquetted plan(s).
 

APPLICATION REFERENCE 0775/FUL/19

PROPOSAL Change of use of public open space to private garden ground and 
erection of a fence 

LOCATION 67 Rowan Drive, Blackburn, Bathgate, West Lothian, EH47 7PD, 
(GRID REF: 298974, 666199)

APPLICANT Mrs Jackie Mcfarlane, 67 Rowan Drive, Blackburn, Bathgate, West 
Lothian, EH47 7PD

The above local application was determined by an officer appointed by the council in accordance 
with its scheme of delegation. Please see the advisory notes for further information, including how to 
request a review of any conditions.

Docquetted plans relative to this decision are identified in Annex 1, Schedule of Plans. 

Dated:     
24.09.2019

DATA LABEL: PUBLIC

    
           

Craig McCorriston
Head of Planning, Economic Development and Regeneration

West Lothian Council
West Lothian Civic Centre
Howden South Road
Livingston
EH54 6FF

                

Signature:
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The council in exercise of its powers under the Town and Country Planning (Scotland) Act 1997 
(as amended) refuses planning permission for planning application 0775/FUL/19, for the reason(s) 
set out as follows:

 1 The proposed change of use from public open space to private garden will have an adverse impact 
on visual amenity through the loss of an area of open space that is part of the visual character of the 
surrounding area.

The proposal is contrary to Policies DES 1 (Design principles) and ENV 21 (Protection of formal and 
informal open space) of the West Lothian Local Development Plan (2018).

ADVISORY NOTES TO DEVELOPER

How to challenge the council's Decision

If your application was determined under delegated powers as a local application by an officer appointed by the 
council and you disagree with the council’s decision on your application, or one or more of the conditions attached 
to the decision, you can apply for a review by the council’s Local Review Body.  If the application was heard at a 
committee and in any other case you can seek an appeal of that decision to the Government’s Directorate for 
Planning and Environmental Appeals. You can find information on these processes and how to apply for a review, 
or to appeal, here: http://www.westlothian.gov.uk/article/2078/Decisions-Reviews-and-Appeals

If the decision of the council is overturned by the Local Review Body or the Directorate for 
Planning and Environmental Appeals, the developer of the land should be made aware of the 
following notes.

Notification of the start of development

It is a legal requirement that the person carrying out this development must notify the planning authority prior to 
work starting on site. The notification must include full details of the name and address of the person carrying out 
the development as well as the owner of the land and must include the reference number of the planning 
permission and the date it was granted. If someone is to oversee the work, the name and contact details of that 
person must be supplied. The relevant form is available online on the council web site under Planning and Building 
Standards.  Please ensure this form is completed and returned accordingly.

Notification of completion of development

The person who completes this development must, as soon as practicable after doing so, give notice of completion 
to the planning authority. The relevant form is available online on the council web site under Planning and Building 
Standards.  Please ensure this form is completed and returned accordingly.

Contaminated land procedures

In the event that contamination is found at any time when carrying out the approved development that was not 
previously identified, work on site shall cease and the issue shall be reported in writing to the planning authority 
immediately. The developer is required to follow the councils Supplementary Planning Guidance Development of 
land potentially affected by contamination. This document provides developers and their consultants with 
information on dealing with the planning process in West Lothian when development is proposed on land which is 
suspected of being affected by contamination. This document and further guidance is provided via the Councils web 
pages at http://www.westlothian.gov.uk/article/2220/Contaminated-Land 

      - 24 -      



Page 3 of 3

Liaison with the Coal Authority

As the proposed development is within an area which could be subject to hazards from current or past coal mining 
activity, the applicant is advised to liaise with the Coal Authority before work begins on site, to ensure that the 
ground is suitable for development.

Any activities which affect any coal seams, mine workings or coal mine entries (shafts) require the written 
permission of the Coal Authority. Failure to obtain such permission constitutes trespass, with the potential for court 
action. The Coal Authority is concerned, in the interest of public safety, to ensure that any risks associated with 
existing or proposed coal mine workings are identified and mitigated.

To contact the Coal Authority to obtain specific information on past, current and proposed coal mining activity you 
should contact the Coal Authority's Property Search Service on 0845 762 6848 or at www.groundstability.com. 

Advisory note to developer - General

Please note that it is the developer's responsibility to ensure that all relevant consents and certificates are in place 
prior to starting work on site and that it is the developer's responsibility to speak with service authorities to ensure 
safe connection is possible to allow the development to proceed.

Annex 1, Schedule of Plans - 0775/FUL/19

Docquetted 
Number

Drawing Description Drawing Number 

1 Location Plan -
2 Site Plan and Elevations -
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HANDLING REPORT 
 
Ref. No.:  0775/FUL/19 Email: matthew.watson@westlothian.gov.uk 

Case Officer: Matthew Watson Tel No.: 01506 283536 

Ward: Whitburn & Blackburn Member: Bruce Fairbairn 
Kirsteen Sullivan 
Jim Dickson 
George Paul 
 

  
Title Change of use of public open space to private garden ground and erection 

of a fence (Grid Ref: 298974,666199) at 67 Rowan Drive, Blackburn, 
Bathgate, West Lothian, EH47 7PD 

Application Type Local Application 
Decision Level Delegated List 
Site Visit 29.08.2019 
Recommendation Refuse Permission 
Decision  
Neighbour 
Notification 

Neighbour notification procedures have been carried out correctly - case 
officer verification.   YES  

Advertisement  
 
 
Description of Proposals 
 
Change of use of public open space to private garden ground and erection of a fence 
 
Site History 
 
No previous planning history. 
 
Representations 
 
This is a summary of the representations received.  The full documents are contained 
in the application file.  
 
No representations received. 
 
Consultations 
 
This is a summary of the consultations received.  The full documents are contained in 
the application file. 
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Consultee Objection? Comments 
 

Planning Response 
 

West Lothian 
Council Open 

Space 
N/A No comments 

received. N/A 

West Lothian 
Council Grounds 

Maintenance 
N/A No comments 

received. N/A 

Transportation No 

No objection but a 
service strip is 
required along the 
roadway. Noted. 

 
Policies Considered 
 
Policy Title Policy Text 

 

ENV21 - Protection of Formal 
and Informal Open Space 

 

 

Proposals which will result in the loss of open space will not be 
supported unless it can be demonstrated that:  a. there is a 
specific locational justification for the development which 
outweighs the need to retain the open space;  b. there is no 
significant adverse effect on the overall recreational amenity of 
the local area, taking account of the council's Open Space 
Strategy;  c. the area is not of significant ecological value and 
disturbance and loss of trees, woodlands and wildlife habitats 
or green corridors is minimised;  d. comparable open space or 
enhancement of existing open space can be provided and/or 
paid for by the developer at an appropriate alternative location 
where this will provide adequate and acceptable replacement 
for the open space lost as a result of the development; and  e. 
connectivity within, and functionality of, the wider green 
network is not threatened and public access routes in or 
adjacent to the open space will be safeguarded. 

 

 

DES1 - Design Principles 

 

 

All development proposals will require to take account of and 
be integrated with the local context and built form. 
Development proposals should have no significant adverse 
impacts on the local community and where appropriate, should 
include measures to enhance the environment and be high 
quality in their design.  Development proposals which are 
poorly designed will not be supported.  When assessing 
development proposals, the developer will be required to 
ensure that:  a. there is no significant adverse impact on 
adjacent buildings or streetscape in terms of layout, scale, 
massing, design, external materials or amenity;  b. there is no 
significant adverse impact on landscape character, built 
heritage, habitats or species including European sites, 
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biodiversity and Protected Species nor on amenity as a result 
of light, noise, odours, dust or particulates;  c. the proposed 
development is accessible for all, provides suitable access and 
parking, encourages active travel and has no adverse 
implications for public safety;  d. the proposal includes 
appropriate integrated and accessible infrastructure, open 
space, green infrastructure and landscaping;  e. sustainability 
issues are addressed through energy efficient design, layout, 
site orientation and building practices;  f. the development does 
not result in any significant adverse impact on the water 
environment as required by the Water Framework Directive 
and related regulations and as appropriate, mitigation to 
minimise any adverse effects is provided;  g. there are no 
significant adverse effects on air quality (particularly in and 
around Air Quality Management Areas), or on water or soil 
quality and, as appropriate, mitigation to minimise any adverse 
effects is provided; and  h. risks to new development from 
unstable land resulting from past mining activities are fully 
assessed and, where necessary, mitigated prior to 
development.  Where appropriate, developers will be required 
to produce masterplans, design statements and design guides 
in support of their  proposals.  Development proposals must 
also accord with other relevant policies and proposals in the 
development plan and with appropriate supplementary 
guidance. 

 

 

 
Policy Assessment 
 
See below. 
 
Officer Assessment 
 
The application proposes the change of use of an area of informal open space to the east of 
67 Rowan Drive. 
 
Policy ENV 21 criterion (a) of the West Lothian LDP states that where open space would be 
lost (this includes change of use to garden ground) there needs to be a locational 
justification. 
 
Policy DES 1 (Design principles) of the LDP states that development must integrate with its 
local context and built form.  
 
The proposed change of use will result in an area of informal open space being lost. These 
areas of open space to the sides of boundary walls are a part of the character of the area 
and have been purposely integrated into the layouts of the housing developments in the 
area; they are considered to be, an integral part of the visual character of the area. 
 
Although the area of open space has no recreational value and will not result in a 
disturbance of wildlife species or a loss of trees, the change of use will result in an adverse 
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impact on visual amenity by virtue of the loss of a feature that is part of the character of the 
area. There is no locational justification for its loss. The proposal is contrary to policies ENV 
21 and DES 1. 
 
Consequently, and in view of the above, it is recommended that planning permission is 
refused. 
 
Other Considerations 
 
N/A 
 
Conclusions and Reasons for Decision 
 
In summary, there is no justification for the loss of areas of open space that are part of the 
visual character of the area. The proposal is contrary to policies ENV 21 and DES 1. 
 
List of Review Documents 
 
Drawings schedule: 
 
Docquetted 
Number 

Drawing Description Drawing Number  

1  Location Plan - 
2  Site Plan and Elevations - 

 
Other relevant documents:   
 
West Lothian Local Development; 
 
 
Case Officer ..........MATTHEW WATSON...............    Date......23/09/2019....... 
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67, Rowan Drive, Blackburn, Bathgate

Reproduction in whole or in part is prohibited without the                                                                                                                    Date Of Issue: 24 July 2019
prior permission of Ordnance Survey.                                                                                                                    Supplied By: Getmapping
                                                                                                                    Supplier Plan Id: 220220_1250
Ordnance Survey and the OS Symbol are registered                                                                                                                    OS License Number: 100030848
trademarks and OS MasterMap® is a trademark of                                                                                                                    Applicant: Jackie Mcfarlane
Ordnance Survey, the national mapping agency of                                                                                                                    Application Reference: 100173869-001
Great Britain.
                                                                                                                    
The representation of a road, track or path is no
evidence of a right of way.
                                                                                                                    
The representation of features as lines is no evidence
of a property boundary.
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WEST LOTHIAN COUNCIL LOCAL REVIEW BODY 
 

MEETING CHECKLIST 
 

Questions to Committee 
 

1 Are there any factual disputes to be 
resolved?  
 

Yes or No If Yes handover to the 
Planning Adviser/Legal 
Adviser 
If No proceed to next 
question 

 

2 Do we have enough information to 
determine the application? 

Yes or No If Yes move to Q5 
If No proceed to next 
question 

 

3 If additional information is needed what is 
that and how do we get it? 

Written 
Submissions or 
Hearing Session 

 

 

4 How long do we need to continue the 
review to allow the additional information to 
be provided?  

One or two cycles  

 

5 Has any new material been provided by the 
applicant?  

Yes or No If yes handover to the 
Planning Adviser/Legal 
Adviser 

 
Move to Questions from Committee 

 
Move to Comments from Committee 

 
DETERMINATION 

 
6 Does the application conform with or 

breach any of the development plan 
policies? 
 

If so which policies 
apply 

 

 
7 Decide as per development plan unless 

justified by material considerations – what 
are the material considerations? 
 

Any material 
considerations 

 

 
8 In applying the statutory test, what is the 

decision (each member decides leading to 
motion and possibly amendment(s))? 
 

  

 
9 Members must provide planning reasons 

for motion and any amendment as well as 
for decision letter and minute 
 

  

 
10 Go to vote (if necessary) – this will be 

conducted by the Legal Adviser 
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