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DEVELOPMENT & TRANSPORT POLICY DEVELOPMENT & SCRUTINY PANEL

SCOTTISH GOVERNMENT CONSULTATION: SCOTTISH PLANNING POLICY AND

HOUSING

REPORT BY HEAD OF PLANNING, ECONOMIC DEVELOPMENT & REGENERATION

A.

C.

PURPOSE OF REPORT

The purpose of this report is to advise the panel of a proposed response to a
Scottish Government consultation on Scottish Planning Policy (SPP) and Housing.

RECOMMENDATION

It is recommended that the panel notes and considers the following
recommendations which are intended to be submitted to Council Executive for
approval:

1. notes the terms of the consultation from the Scottish Government and the
reasons for it;

2. approves the proposed response to the consultation as set out in Appendix
2 to this report; and

3. agrees to submit the report and the Appendix 2 to Scottish Government as
the council’s response to the consultation.

SUMMARY OF IMPLICATIONS

I Council Values Focusing on our customers' needs; being
honest, open and accountable; making best use
of our resources; and working in partnership.

Il Policy and Legal Scottish Planning Policy (SPP) was published
(including Strategic by Scottish Government in 2014. SPP sets out
Environmental the Scottish Government's policy on how
Assessment, Equality nationally important land use planning matters
Issues, Health or Risk should be addressed and is used to inform
Assessment) preparation of the West Lothian development

plan and Development Management decisions.
The content of SPP is a material consideration
in planning matters.

As part of the Planning (Scotland) Act 2019 the
Scottish Government is in the process of
reviewing SPP which is to be incorporated into a
new National Planning Framework for Scotland
(NPF4). NPF4 is anticipated to be laid before
the Scottish Parliament in autumn 2020.

There are no equality, health or risk assessment
issues, or SEA issues at this stage.
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i Implications for None.
Scheme of Delegations
to Officers
v Impact on performance None.
and performance
Indicators
\% Relevance to Single Outcome 8 - We make the most efficient and
Outcome Agreement effective use of resources by minimising our

impact on the built and natural environment.

Vi Resources - (Financial, None.
Staffing and Property)

VII Consideration at PDSP  This is the first time that this matter has been
reported to the PDSP.

VI Other consultations None.
TERMS OF REPORT

Background

Scottish Planning Policy (SPP) is a Scottish Government policy statement on how
nationally important land use planning matters should be addressed across the
country. Development Plans are required to be consistent with the terms of SPP.

The development plan sets out the housing land requirement for the area and
housing supply targets which the council is required to meet over the plan period
2019-2024. Where it is found that the housing supply target will not be met then
SPP, as currently worded, provides for a presumption in favour of sustainable
development and other sites not allocated for development in the development plan
can come forward for development i.e. if a proposed development would help
deliver a housing target that would otherwise not be met then it could be considered
to be sustainable development and planning permission granted unless it could be
demonstrated that the impacts would significantly and demonstrably outweigh the
benefits of the development. The need for impacts to significantly and demonstrably
outweigh the benefits has recently been interpreted by the Courts as a ‘tilted
balance’ approach although that wording does not appear in any Scottish
Government policy or guidance and the Scottish Ministers are of the view that the
wording of SPP was never intended to be interpreted in that way.

The Consultation

The Scottish Ministers are consulting on proposed interim changes to SPP in order
to clarify specific parts of SPP which relate to planning for housing. In setting out
the need for interim changes the Scottish Government advise that the context for
planning for housing in Scotland has changed significantly in recent months with the
coronavirus pandemic having an impact on the ability of planning authorities to
maintain the review cycle of local development plans within the timeframes they
intended, affecting LDP delivery programmes and the rate of housing completions.
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In addition, the Scottish Government has informed its thinking following
consideration of a recent decision by the Court of Session on appeal by Gladman
Developments Ltd which raised a number of issues relating to the policy wording
used in SPP and which Scottish Government believe to require clarification. In
summary, the current situation has implications for the plan-led approach to
development.

The Scottish Ministers set out that they want the planning system to support the
delivery of good quality homes in the right locations. This is considered to be of
even greater importance now, as it has become even clearer that the quality of
homes can contribute significantly to health and wellbeing, and that housing
delivery will play a key role in our future economic recovery.

e Supporting a plan-led approach to decision-making and maintaining the
legal status of the development plan as a basis for decisions in all cases.

¢ Removing the presumption in favour of development that contributes to
sustainable development from the SPP (‘the presumption’) given that it is
considered to have potential for conflict with a plan-led approach and has
given rise to significant number of issues it has generated for decision-
makers in its application.

¢ Providing a clearer basis for decisions on applications for housing on sites
that have not been allocated in the local development plan where there is a
shortfall in the effective housing land supply.

e Clarifying what is meant by a 5-year effective housing land supply and in
particular preventing sites that are capable of becoming effective being
excluded solely on the basis of programming assumptions.

To address these matters the consultation sets out a series of questions on
proposed changes to paragraphs 28, 29, 30, 32, 33, 123 and 125 and the Glossary
of SPP. The proposed response to the consultation is set out in Appendix 2.

Key points to note in the proposed consultation response are as follows:

e a plan-led approach is welcomed and supported as is the flexibility to be
introduced where development plans are more than 5 years old;

e an agreed methodology for the calculating the 5-year effective land supply is
to be welcomed in that it will provide clarity for all involved in the planning
process when determining whether or not a 5-year land supply is being met
and maintained. The lack of an agreed methodology to date has resulted in
this matter being continually open to challenge and debate at planning
appeals and hearing with the result that it is left to Reporters at Appeal to
choose which methodology they favour from the options put before them.
The proposed methodology set out in the consultation is broadly consistent
with the council’s methodology for calculating the land supply.

¢ the removal of the presumption in favour of sustainable development is to
be welcomed and provides for a greater focus on the creation and delivery
of quality places and the promotion and delivery of allocated development
sites which in themselves will already have undergone scrutiny through the
development plan Examination process. In effect, the primacy of the
development plan is strengthened, consistent with the Scottish Government
premise.
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The consultation commenced in mid-July and ends on 9 October 2020. The
changes to SPP, once finalised, are to be applied over the interim period ahead of
the adoption of National Planning Framework 4 (NPF4). Publication of the draft
NPF4 is expected in September 2021 and following consultation and consideration
by the Scottish Parliament, SPP will be fully replaced when the final version of
NPF4 is published in 2022. The consultation document can be viewed at
https://www.transformingplanning.scot/media/1296/national-planning-framework-4-
housing-land-targets-technical-discussion-paper-2-march-2020.pdf and is attached
as Appendix One.

D3 The Council’s Position

A report was presented to Development & Transport PDSP in February 2020
setting out details of the land supply position in West Lothian. In that report officers
set out significant concerns about the operation of the housing parts of SPP and, in
particular, detailed concerns about the lack of a definitive methodology for
calculating the effective five-year land supply.

The report set out that officers had written in detail to the Chief Planner at the
Scottish Government expressing a number of concerns, particularly that the lack of
clarity was undermining the plan led system and leading to planning applications
being approved on appeal. The report also set out that the approach was
undermining the plan led system as communities could have no certainty about the
planning status of development plan policies and land allocations.

PDSP agreed that the Executive Councillor should seek a meeting with the Minister
to discuss these important issues. However, before that could be arranged COVID-
19 restrictions were implemented so the request for a meeting was put on hold.
However, it is heartening to see that the concerns that have been expressed by the
council in relation to land supply issues, and the solutions to them, are addressed in
the consultation and as such, the proposed changes should be welcomed.

E. CONCLUSION

The proposals set out in the consultation document are to be welcomed and will
assist in establishing the primacy of the development plan. Further the proposals
recognise that the economic climate has a significant bearing on the delivery of
housing land and the allocation of more land does not in itself lead to the delivery of
more housing.

F. BACKGROUND REFERENCES

Scottish Planning Policy 2014

Appendices/Attachments: two

Appendix 1: Scottish Planning Policy and Housing: Technical Consultation on Proposed Policy
Amendments
Appendix 2: Proposed Response to the Consultation

Contact Person: Fiona McBrierty, Development Planning and Environment Manager, 01506-282418.
Email: fiona.mcbrierty@westlothian.gov.uk

Craig McCorriston
Head of Planning, Economic Development & Regeneration

4 September 2020
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APPENDIX 1

The Scottish Planning Policy
and Housing

Technical Consultation On Proposed Policy
Amendments

Scottish Government
Riaghaltas na h-Alba
gov.scot
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Responding to this Consultation
We are inviting responses to this consultation by 23:59 on 9 October 2020.

Please respond to this consultation using the Scottish Government’s consultation
hub, Citizen Space (http://consult.gov.scot). Access the consultation online at
https://consult.gov.scot/planning-architecture/proposed-policy-amendments. You can
save and return to your responses while the consultation is still open. Please ensure
that responses are submitted before the closing date of 9 October 2020.

If you are unable to respond using our consultation hub, please complete the
Respondent Information Form and send it with your response by email to
spphousingconsultation@gov.scot or by post to:

Planning and Architecture
Scottish Government
Area 2F South

Victoria Quay

Edinburgh

EH6 6QQ

Handling your response

If you respond using the consultation hub, you will be directed to the About You page
before submitting your response. Please indicate how you wish your response to be
handled and, in particular, whether you are content for your response to be
published. If you ask for your response not to be published, we will regard it as
confidential, and we will treat it accordingly.

All respondents should be aware that the Scottish Government is subject to the
provisions of the Freedom of Information (Scotland) Act 2002 and would therefore
have to consider any request made to it under the Act for information relating to
responses made to this consultation exercise.

If you are unable to respond via Citizen Space, please complete and return the
Respondent Information Form included in this document.

To find out how we handle your personal data, please see our privacy policy:
https://www.gov.scot/privacy/

Next steps in the process

Where respondents have given permission for their response to be made public, and
after we have checked that they contain no potentially defamatory material,
responses will be made available to the public at http://consult.gov.scot. If you use
the consultation hub to respond, you will receive a copy of your response via email.



http://consult.gov.scot/
https://consult.gov.scot/planning-architecture/proposed-policy-amendments
mailto:spphousingconsultation@gov.scot
https://www.gov.scot/privacy/
http://consult.gov.scot/
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Following the closing date, all responses will be analysed and considered along with
any other available evidence to help us. Responses will be published where we have
been given permission to do so. An analysis report will also be made available.

Comments and complaints

If you have any comments about how this consultation exercise has been conducted,
please send them to the contact address above.

Scottish Government consultation process
Consultation is an essential part of the policymaking process. It gives us the
opportunity to consider your opinion and expertise on a proposed area of work.

You can find all our consultations online: http:/consult.gov.scot. Each consultation
details the issues under consideration, as well as a way for you to give us your
views, either online, by email or by post.

Responses will be analysed and used as part of the decision making process, along
with a range of other available information and evidence. We will publish a report of
this analysis for every consultation. Depending on the nature of the consultation
exercise the responses received may:

e indicate the need for policy development or review

e inform the development of a particular policy

e help decisions to be made between alternative policy proposals

e Dbe used to finalise legislation before it is implemented

While details of particular circumstances described in a response to a consultation
exercise may usefully inform the policy process, consultation exercises cannot
address individual concerns and comments, which should be directed to the relevant
public body.


http://consult.gov.scot/
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Title: The Scottish Planning Policy and Housing - Technical Consultation On
Proposed Policy Amendments

RESPONDENT INFORMATION FORM

Please Note this form must be completed and returned with your response.

To find out how we handle your personal data, please see our privacy policy:
https://www.gov.scot/privacy/

Are you responding as an individual or an organisation?

[J  Individual
[0  Organisation

Full name or organisation’s name

Phone number

Address

Postcode

Email



https://www.gov.scot/privacy/

The Scottish Government would like your
permission to publish your consultation
response. Please indicate your publishing
preference:

] Publish response with name

] Publish response only (without name)

] Do not publish response
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Information for organisations:

The option 'Publish responseonly (withoutname)’
is availableforindividual respondents only. If this
option is selected, the organisation namewill still
be published.

If you choosethe option 'Do not publishresponse’,
your organisation namemay still belisted as having
responded to the consultationin, for example, the
analysisreport.

We will share your response internally with other Scottish Government policy teams
who may be addressing the issues you discuss. They may wish to contact you again
in the future, but we require your permission to do so. Are you content for Scottish
Government to contact you again in relation to this consultation exercise?

] Yes
] No
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The Scottish Planning Policy and Housing

Technical Consultation On Proposed Policy Amendments

Overview

1. The Scottish Ministers are consulting on proposed interim changes to the
Scottish Planning Policy (SPP) (2014) to clarify specific parts of the Scottish
Planning Policy that relate to planning for housing.

2. The changes, once finalised, will apply over the interim period ahead of the
adoption of National Planning Framework 4 (NPF4). Publication of the draft NPF4 is
expected in September 2021. Following consultation and consideration by the
Scottish Parliament, SPP will be fully replaced when the final version of NPF4 is
published in 2022.

Why We are Consulting

3. The Scottish Government is committed to a plan-led planning system. This
was comprehensively supported by a wide range of stakeholders through the review
of the planning system. Development plans form the basis of planning decision-
making to enable the right developments in the right locations.

4. The context for planning for housing in Scotland has changed significantly in
recent months. The pandemic is having an impact on the ability of planning
authorities to maintain the review cycle of local development plans within the
timeframes they intended. We expect that more development plans will extend
beyond five years in the coming months and are keen to support authorities in
adapting to the current circumstances. The pandemic is also affecting delivery
programmes and the rate of housing completions. This, coupled with revised plan
timescales, has implications for the plan-led approach to development.

5. Furthermore, a recent decision by the Court of Session on an appeal by
Gladman Developments Ltd raises a number of issues about the current wording of
the policy that we now believe require clarification.

Introduction

6. The Scottish Ministers want the planning system to support the delivery of
good quality homes in the right locations. This is of even greater importance now, as
it has become even clearer that the quality of our homes can contribute a great deal
to our health and wellbeing, and that housing delivery will play a key role in our
future economic recovery. However, to achieve housing development in a
sustainable way that works with, rather than against, the needs of communities, we
need to overcome current conflict in the system, and actively address the lengthy
technical debates we are seeing about the numbers of homes that we will need in
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the future. This will allow us to focus more on how we can strengthen delivery and
enable good quality development on the ground.

7. Taking this into account, and to ensure that our policy is clear and can be
more easily and consistently applied in practice, the Scottish Ministers wish to
update and clarify specific parts of the SPP to achieve the following policy objectives:

e Supporting a plan-led approach to decision-making and maintaining the legal
status of the development plan as a basis for decisions in all cases.

e Removing the presumption in favour of development that contributes to
sustainable development from the SPP (‘the presumption’) given that it is
considered to have potential for conflict with a plan-led approach and has
given rise to significant number of issues it has generated for decision-makers
in its application.

e Providing a clearer basis for decisions on applications for housing on sites
that have not been allocated in the local development plan where there is a
shortfall in the effective housing land supply.

e Clarifying what is meant by a 5 year effective housing land supply and in
particular preventing sites that are capable of becoming effective being
excluded solely on the basis of programming assumptions.

8. This consultation paper sets out proposed policy amendments to achieve
these objectives and invites views on them. The relevant policies are set out in
paragraphs 28, 29, 30, 32, 33 and 123-125 of the Scottish Planning Policy.

Proposed changes

Paragraphs 28, 29, 30, 32, 33

9. The Scottish Ministers propose to remove the sentence on page 9 of the SPP
that introduces the presumption.

10.  The policy principles in paragraphs 28 and 29 will be maintained as they have
an important role to play in ensuring the planning system enables the right
development in the right place, rather than allowing development at any cost. They
provide a range of factors that decision-makers should take into account as material
considerations that are part of a balanced planning judgement.

11.  The Scottish Ministers are minded to remove the reference to the presumption
in paragraph 30, as well as paragraphs 32 and 33 in their entirety. Paragraph 30 of
the SPP sets out that development plans should be consistent with the SPP policies
— this part of the sentence will be maintained but the remainder of the first bullet will
be removed. Paragraph 32 sets out that the presumption will be a material
consideration for proposals that do not accord with up-to-date development plans.
Paragraph 33 of the SPP sets out that where relevant policiesin a development plan
are out-of-date, the presumption will be a significant material consideration.
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Current text:

Policy Principles

This SPP introduces a presumption in favour of development that contributes
to sustainable development.

28. The planning system should support economically, environmentally and socially
sustainable places by enabling development that balances the costs and benefits of
a proposal over the longer term. The aim is to achieve the right development in the
right place; itis not to allow development at any cost.

29. This means that policies and decisions should be guided by the following
principles:

giving due weight to net economic benefit;

responding to economic issues, challenges and opportunities, as outlined in
local economic strategies;

supporting good design and the six qualities of successful places;

making efficient use of existing capacities of land, buildings and infrastructure
including supporting town centre and regeneration priorities;

supporting delivery of accessible housing, business, retailing and leisure
development;

supporting delivery of infrastructure, for example transport, education, energy,
digital and water;

supporting climate change mitigation and adaptation including taking account
of flood risk;

improving health and well-being by offering opportunities for social interaction
and physical activity, including sport and recreation;

having regard to the principles for sustainable land use set out in the Land
Use Strategy;

protecting, enhancing and promoting access to cultural heritage, including the
historic environment;

protecting, enhancing and promoting access to natural heritage, including
green infrastructure, landscape and the wider environment;

reducing waste, facilitating its management and promoting resource recovery;
and

avoiding over-development, protecting the amenity of new and existing
development and considering the implications of development for water, air
and soil quality.

Delivery

Development Planning

30. Development plans should:

be consistent with the policies set out in this SPP, including the presumption
in favour of development that contributes to sustainable development;
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e positively seek opportunities to meet the development needs of the plan area
in a way which is flexible enough to adapt to changing circumstances over
time;

e support existing business sectors, taking account of whether they are
expanding or contracting and, where possible, identify and plan for new or
emerging sectors likely to locate in their area;

e be up-to-date, place-based and enabling with a spatial strategy that is
implemented through policies and proposals; and

e set out a spatial strategy which is both sustainable and deliverable, providing
confidence to stakeholders that the outcomes can be achieved.

Development Management

32. The presumption in favour of sustainable development does not change the
statutory status of the development plan as the starting point for decision-making.
Proposals that accord with up-to-date plans should be considered acceptable in
principle and consideration should focus on the detailed matters arising. For
proposals that do not accord with up-to-date development plans, the primacy of the
plan is maintained and this SPP and the presumption in favour of development that
contributes to sustainable development will be material considerations.

33. Where relevant policies in a development plan are out-of-date or the plan does
not contain policies relevant to the proposal, then the presumption in favour of
development that contributes to sustainable development will be a significant
material consideration. Decision-makers should also take into account any adverse
impacts which would significantly and demonstrably outweigh the benefits when
assessed against the wider policies in this SPP. The same principle should be
applied where a development plan is more than five years old.

Proposed text
Policy Principles

28. The planning system should support economically, environmentally and socially
sustainable places by enabling development that balances the costs and benefits of
a proposal over the longer term. The aim is to achieve the right development in the
right place; itis not to allow development at any cost.

29. This means that policies and decisions should be guided by the following
principles:

e giving due weight to net economic benefit;

e responding to economic issues, challenges and opportunities, as outlined in
local economic strategies;

e supporting good design and the six qualities of successful places;

e making efficient use of existing capacities of land, buildings and infrastructure
including supporting town centre and regeneration priorities;

e supporting delivery of accessible housing, business, retailing and leisure
development;
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supporting delivery of infrastructure, for example transport, education, energy,
digital and water;

supporting climate change mitigation and adaptation including taking account
of flood risk;

improving health and well-being by offering opportunities for social interaction
and physical activity, including sport and recreation;

having regard to the principles for sustainable land use set out in the Land
Use Strategy;

protecting, enhancing and promoting access to cultural heritage, including the
historic environment;

protecting, enhancing and promoting access to natural heritage, including
green infrastructure, landscape and the wider environment;

reducing waste, facilitating its management and promoting resource recovery;
and

avoiding over-development, protecting the amenity of new and existing
development and considering the implications of development for water, air
and soil quality.

Delivery

Development Planning

30. Development plans should:

be consistent with the policies set out in this SPP;

positively seek opportunities to meet the development needs of the plan area
in a way which is flexible enough to adapt to changing circumstances over
time;

support existing business sectors, taking account of whether they are
expanding or contracting and, where possible, identify and plan for new or
emerging sectors likely to locate in their area;

be up-to-date, place-based and enabling with a spatial strategy that is
implemented through policies and proposals; and

set out a spatial strategy which is both sustainable and deliverable, providing
confidence to stakeholders that the outcomes can be achieved.

Reasons for the proposed change:

This aspect of the SPP has caused considerable confusion and undermines
the transparency of the system.

We do not consider the Court’s interpretation of the current wording of the
presumption to be consistent with our policy intention.

We do not wish to undermine the primacy of the statutory development plan in
decision-making.
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e The ‘tilted balance’ is not intended to be a feature of the Scottish planning
system that overrides normal planning judgement based on the development
plan and other material considerations.

e The reference to relevant policies of plans being ‘out-of-date’ has a range of
interpretations, with decision-makers and applicants taking a range of
positions on this.

e As aresult of current restrictions and to ensure consultation can be properly
undertaken, more development plans are likely to exceed five years in age in
the coming months. We do not wish this to undermine a plan-led system.

Question 1: What is your view on our proposal to remove ‘the presumption’
from the SPP, through the changes set out?

Paragraph 123 and the Glossary

12.  Paragraph 123 of the SPP refers to the 5 year effective housing land supply
and broadly describes the type of sites that could form part of it. The Scottish
Ministers are minded to amend paragraph 123 and the glossary to provide more
flexibility within the description of the effective land supply at this time.

Current text:
Maintaining a 5 year effective housing land supply

123. Planning authorities should actively manage the housing land supply. They
should work with housing and infrastructure providers to prepare an annual housing
land audit as a tool to critically review and monitor the availability of effective housing
land, the progress of sites through the planning process, and housing completions,
to ensure a generous supply of land for house building is maintained and there is
always enough effective land for at least five years. A site is only considered
effective where it can be demonstrated that within five years it will be free of
constraints and can be developed for housing. In remoter rural areas and island
communities, where the housing land requirement and market activity are of a more
limited scale, the housing land audit process may be adapted to suit local
circumstances.

Glossary: Effective housing land supply: The part of the established housing land
supply which is free or expected to be free of development constraints in the period
under consideration and will therefore be available for the construction of housing.
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Proposed text:
Maintaining a 5 year effective housing land supply

123. Planning authorities should actively manage the housing land supply. They
should work with housing and infrastructure providers to prepare an annual housing
land audit as a tool to critically review and monitor the availability of effective housing
land, the progress of sites through the planning process, and housing completions to
ensure a generous supply of land for house building is maintained and there is
always enough effective land for at least 5 years. The definition of the effective
housing land supply is set out in the glossary to this SPP (as amended). Housing
sites should not be excluded from the effective housing land supply solely due
to programming assumptions included in the Housing Land Audit. In remoter
rural areas and island communities, where the housing land requirement and market
activity are of a more limited scale, the housing land audit process may be adapted
to suit local circumstances.

Glossary: Effective housing land supply: The part of the established housing land
supply comprising sites that are, or it can be demonstrated that they are
capable of being, free of technical constraints including: ownership (i.e. a
willing seller), physical constraints, contamination, deficit funding,
infrastructure or land use within the period under consideration in normal
economic circumstances.

Established housing land supply: The total housing land supply, consisting of
sites in the adopted development plan, sites with planning permission for
housing development and other sites with potential for housing development.

Reasons for the proposed change:

e A clear definition of the effective housing land supply is required that takes
into account current circumstances.

¢ In practice the inclusion or exclusion of sites in the effective land supply is a
matter of contention.

e Programming reported in Housing Land Audits can vary for a wide range of
reasons beyond site availability. Programming assumptions (i.e. the number
of units intended to be built-out on a site each year) are frequently subject to
change.

e It is currently argued by some that sites that are technically capable of
development should not be included in the effective land supply as a result of
programming decisions unrelated to the planning status of a site.

e We are currently experiencing exceptional market circumstances and expect
this to continue for some time. As a result, we do not wish to see the
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availability of land conflated with the relevant, but separate, matter of site
programming and build-out rates. The latter is based on business decisions
related to changes in the market and wider economic circumstances.

e This approach would be broadly consistent with changes we proposed within
the draft Housing Delivery Advice that was previously published and widely
debated and consulted on but subsequently withdrawn as a result of
continuing disagreement between stakeholders.

Question 2: What is your view on the proposed changes set out and our aim
of clarifying the definition of the 5 year effective housing land supply to reflect
the currently exceptional market circumstances ?

Paragraph 125

13.  Paragraph 125 of the SPP states that where a shortfall inthe 5 year effective
housing land supply emerges, development plan policies for the supply of housing
land will not be considered up-to-date and paragraphs 32-35 will be relevant.

14.  The Scottish Ministers propose to revise paragraph 125 to provide a clearer
approach for decision-makers in establishing the extent of the 5 year effective
housing land supply and taking this into account in decision making.

Current text:

125. Planning authorities, developers, service providers and other partners in
housing provision should work together to ensure a continuing supply of effective
land and to deliver housing, taking a flexible and realistic approach. Where a shortfall
in the 5-year effective housing land supply emerges, development plan policies for
the supply of housing land will not be considered up-to-date, and paragraphs 32-35
will be relevant.

Proposed text:

125. Planning authorities, developers, service providers and other partners in
housing provision should work together to ensure a continuing supply of effective
land and to deliver housing, taking a flexible and realistic approach.

The extent of the forward 5 year effective land supply should be calculated by
dividing the housing supply target set out in the adopted local development
plan by the plan period (to identify an annual figure) and multiplying that figure
by 5. That should be compared to the 5 year effective land supply, based on
information collected as part of the housing land audit process.
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Where a shortfall in the forward 5 year effective housing land supply has been
identified, this will be a relevant material consideration to be taken into
account alongside other considerations as part of a balanced planning
judgement. Whilst the weight to be afforded to it is a matter for decision-
makers to determine, recognising the facts and circumstances of each case,
the contribution of the proposal to addressing the shortfall (in both scale and
kind) should be taken into account to inform this judgement.

Reasons for the proposed change:

There are widely varying interpretations of this paragraph and its application in
practice, generating confusion and undermining the transparency and
operation of the system.

Ministers are of the view that there is now a need to set out a standard
calculation to determine the extent of the 5 year effective land supply.

Based on previous consultation, we are aware that views on methodologies
for calculating the 5 year effective housing land supply vary, and that the two
main alternatives include an approach that accounts for previous completions
(the residual or compound method), or a calculation based on an averaged
rate of delivery over the life of the plan.

Ministers are of the view that, despite current unprecedented circumstances,
authorities should still be implementing the provisions of the development plan
for new housing and working with stakeholders to make sure there is an
adequate forward supply of effective land to help deliver new housing.

Taking into account current circumstances and the impact of Covid-19,
Ministers are not convinced that the residual approach will produce accurate
outputs, particularly at this time where delivery rates are affected by the
current pandemic. A calculation based on a more steady, average rate of
build-out of the land contained within the development plan is considered
more appropriate at this time.

Ministers consider that the housing supply target (the total number of homes
that will be delivered) is the appropriate basis for establishing the scale of the
forward 5 year effective housing supply.

The housing land requirement is a tool that is applied at the development
planning stage. Its purpose is to help ensure that the housing supply target is
achieved by including inthe plan an additional allowance for generosity. It is
essentially the Housing Supply Target with the addition of an agreed
percentage added. The housing land requirement can be met from a range of
sources, including the established land supply, sites which are already
allocated, sites with planning permission and windfall sites (subject to
evidence). The effective land supply is a subset of this wider land
requirement. In many cases the housing land requirement relates to a
different period — it may look ahead to the longer term or extend from plan
base date, rather than adoption date. As a result, the housing land
requirement is not directly applicable when assessing the 5 year effective
housing land supply.
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e The disputed matter of plans becoming ‘out-of-date’ should be removed for
the reasons related to changes in plan timescales, as stated above.

e A shortfall in the housing land supply is relevant, but is not determinative, as
part of a wider planning judgement, and Ministers believe this should be
expressed more clearly in revised text.

e A shortfall in the supply of effective housing land may be addressed by
exceptional releases of unallocated land but only if such proposals are
appropriate and will meaningfully address any identified shortfall. The
proposed text makes it clear that a shortfall will be a relevant material
consideration. Scottish Ministers are of the view that this should now be
explicitly referenced in relevant decisions.

e This provides a clearer policy to address cases where there is a shortfall in
the land supply.

e Aspects of the existing guidance on this as set out in Planning Advice Note
2/2010 are out-of-date. We therefore propose that Section 2 — Housing Land
Audits should be withdrawn.

Question 3: What is your view on the proposed changes to paragraph 125,
including (a) the proposed calculation to establish the scale of the 5 year
effective land supply in relation to alternatives and (b) the proposed approach
to assessing proposals where a shortfall emerges?

Impacts of the proposed amendments

15.  These proposals have been designed to address issues associated with
planning for housing. We recognise that paragraphs 28, 29, 30, 32 and 33 have
wider application but we do not expect that the proposed amendments will directly
affect decisions relating to other types of development to the same extent as housing
proposals.

Question 4: Do you agree that the proposed amendments will not directly
impact on other (non-housing) types of development? If not, please provide
evidence to support your view.

16. We have considered the requirements for statutory impact assessments,
including by screening the proposals in relation to the criteria for Strategic
Environmental Assessment, Equalities Impact Assessment, and Children’s Rights
and Wellbeing Impact Assessment. Our view at this stage is that a fuller
assessment is not required, given the procedural and technical nature of the
proposals.

Question 5: Do you agree that fuller impact assessments are not required? If
not, please provide evidence to support your view.
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What happens next

17. Respondents are asked to state their view on the proposed policy revisions by
answering the questions set out in this paper, and to provide reasons for their view,
supported by evidence where possible. Following the consultation, we will take all
responses into account, finalise the policy, and adopt and publish it as an updated
version of the Scottish Planning Policy.

18.  When the policy is finalised, it is proposed that Section 2, Housing Land
Audits, in PAN 2/2010 will be withdrawn. This advice was prepared before SPP
(2014) and certain terms have changed in meaning as practice has continued to
evolve.



Development & Transport PDSP
Agenda Item 12

Scottish Government
Riaghaltas na h-Alba
gov.scot

>
A
© Crown copyright 2020

OGL

This publication is licensed under the terms of the Open Government Licence v3.0 except
where otherwise stated. To view this licence, visit nationalarchives.gov.uk/doc/open-
government-licence/version/3 or write to the Information Policy Team, The National
Archives, Kew, London TW9 4DU, or email: psi@nationalarchives.gsi.gov.uk.

Where we have identified any third party copyright information you will need to
obtain permission from the copyright holders concerned.

This publication is available at www.gov.scot

Any enquiries regarding this publication should be sent to us at
The Scottish Government

St Andrew’s House

Edinburgh

EH1 3DG

ISBN: 978-1-83960-911-4 (web only)

Published by The Scottish Government, July 2020

Produced for The Scottish Government by APS Group Scotland, 21 Tennant Street, Edinburgh EH6 5NA
PPDAS749126 (07/20)


http://nationalarchives.gov.uk/doc/open-government-licence/version/3
http://nationalarchives.gov.uk/doc/open-government-licence/version/3
mailto:psi%40nationalarchives.gsi.gov.uk?subject=
http://www.gov.scot
http://www.gov.scot

Development & Transport PDSP
Agenda ltem 12

DATA LABEL: PUBLIC

APPENDIX 2: The Scottish Planning Policy and Housing: Technical Consultation on
Proposed Policy Amendments — Proposed Response

SPP Paragraphs 28, 29, 30, 32, 33

Question 1: What is your view on our proposal to remove ‘the presumption’ from the
SPP, through the changes set out?

Proposed Response:
The council fully supports the proposed changes detailed in Q1.

The issue of sustainability assumed much significance on account of the Court’s determination
that a housing development in a location with a recognised housing shortfall which will remedy,
to some extent, the housing shortage, is something which will almost inevitably contribute to
sustainable development.

This judgement addressed a long-running debate over exactly if, how and when the concept
of ‘tilted balance’ is applied in the context of the SPP’s presumption in favour of development
that contributes to sustainable development, but unfortunately in a way more favourable to
parties promoting poorly justified housing development.

The ‘ilted balance’ is not and should not be a feature of the Scottish planning system which
could be used to override normal planning judgement based on the primacy of the
development plan and other material considerations.

The statement on presumption in favour of development that contributes to sustainable
development should be removed. There should be a plan—led approach to decision making
as proposed. The development plan should take precedence to ensure that communities and
infrastructure providers are provided with the certainty they are entitled to expect from the
planning system.

It is important that the policy principles are retained as they set the framework for high quality
and sustainable housing development.

SPP Paragraph 123 and the Glossary

Question 2: What is your view on the proposed changes set out and our aim of clarifying
the definition of the 5-year effective housing land supply to reflect the currently
exceptional market circumstances?

Proposed Response:

The council fully supports the proposed changes detailed in Q2 but suggests a change in
relation to some of the terminology.

The allocation of further land for housing development and approved contrary to the
development plan does little to support a plan-led system and indeed undermines the process.
The allocation of more land does little to boost completion figures. Significant housing land
allocations exist across the West Lothian Council area, these sites having undergone scrutiny
through the LDP examination process. By including such sites in the LDP, there is an
expectation that these will come forward over the development plan period.
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Progress on site delivery is monitored on an annual basis through the Housing Land Audit
process, the 2018 and 2019 Audits for West Lothian having been agreed with Homes for
Scotland and demonstrate that a five-year effective supply exists. It is encouraging to note the
proposed inclusion of text in paragraph 123 of SPP to confirm the link between the
development plan and housing land audits.

A feature of some of the alternative methodologies for the calculation of the five-year land
supply preferred by developers is the addition of ‘accumulated shortfalls’ onto the five-year
effective housing supply calculation (sometimes referred to as the residual or compound
method) and essentially a mechanism that accounts for previous completions. In reality these
shortfalls are for the most part due to the house building industry having been unable to deliver
previously allocated market housing sites for economic reasons rather than a lack of un-
constrained land and it is therefore not considered an appropriate mechanism. Approving
development on unallocated sites to make-up any perceived shortfall is misguided and
detrimental to a sustainable spatial strategy. It also denies communities and infrastructure
providers the certainty they are entitled to expect from the planning system.

From the council’s perspective, the proposed methodology is to be welcomed and represents
a significant step forward in bringing clarity to the matter and establishing a definitive position
which will avoid differing approaches being taken by reporters when consider appeals.

The definitive approach to effective housing land supply and established housing land supply
are helpful in providing clarity. However, the term “normal economic circumstances” should
be removed. The housing market is cyclical in nature and is characterised by periods of growth
in output and periods of decline and the principles proposed in the changes set out in Question
2 should apply at all times.

Programming is a significant consideration. The aim should be to ensure sites that are
included in the HLA and designated as effective can be developed and the assessment of
their contribution to the effective land supply should be based on the capability of the site being
developed and not just the assessment of developers about how many houses will be
developed over the period in question. The council has long argued that if the site is capable
of being developed and there is market demand for housing then the output from individual
sites will be increased.

Actions to overcome constraints should be identified and resources allocated. This would help
to ensure that sites have a realistic prospect of development with timescales and resources
defined. This would require additional resources from Scottish Government to local authorities
to assist in overcoming constraints including infrastructure.

SPP Paragraph 125

Question 3: What is your view on the proposed changes to paragraph 125, including (a)
the proposed calculation to establish the scale of the 5-year effective land supply in
relation to alternatives and (b) the proposed approach to assessing proposals where a
shortfall emerges?

Proposed Response:

The council fully supports the proposed changes detailed in Q3 but considers in addition that
the requirements for the five-year land requirement should be broken down by tenure.
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The lack of a recognised or definitive methodology for calculating the five-year effective
housing land supply has given rise to repetitive disputes between opposing parties in the
housing and planning sectors. The council is therefore keen that the issue of methodology is
settled once and for all as will remove a major contention and allow for resources to be
deployed more constructively.

The methodology adopted by the council to date (based on an average rate of delivery over
the life of the plan) has been frequently challenged by developers seeking to develop land not
allocated in the development plan for housing, and when successful opens the way for LDP
housing policy to be set aside, undermining the primacy of the development plan and the
development plan process.

An agreed defined methodology will remove inconsistency in the way in which all parties
calculate the housing land supply and has the potential to avoid defend decisions at Appeal
and allowing for planning decisions to remain with the local authority rather than by the DPEA.

A feature of some of the alternative methodologies preferred by developers is the addition of
‘accumulated shortfalls’ onto the five-year effective housing supply calculation (sometimes
referred to as the residual or compound method) and essentially a mechanism that accounts
for previous completions. In reality these shortfalls are for the most part due to the house
building industry having been unable to deliver previously allocated market housing sites for
economic reasons rather than a lack of un-constrained land and it is therefore not considered
an appropriate mechanism. Approving development on unallocated sites to make-up any
perceived shortfall is misguided and detrimental to a sustainable spatial strategy. It also denies
communities and infrastructure providers the certainty they are entitled to expect from the
planning system.

The proposed methodology addresses these issues, is similar to that promoted by the council
in previous correspondence with the Scottish Government and set out in appeal statements.
However, in addition the council has promoted that the tenure split deriving from the most up
to date assessment of housing need should be reflected in the 5-year land requirement i.e.
the requirement should be sub divided by tenure.

Question 4: Do you agree that the proposed amendments will not directly impact on
other (non-housing) types of development? If not, please provide evidence to support
your view.

Proposed Response:

The council agrees that the proposed amendments re-affirm the plan-led system.

Question 5: Do you agree that fuller impact assessments are not required? If not, please
provide evidence to support your view.

Proposed Response:

The council agrees that fuller impact assessments are not required.

Development plans, their associated Action Programmes and the annual Housing Land Audits
are already the subject of intense scrutiny. Further scrutiny would only lead to delays in the
plan preparation process and in development management decision-making on planning
applications.





